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c QUESTIONS PRESENTED 


1. Should, as a matter of law, a judgment for damages for 
. - personal injuries be entered against a defendant which has failed to 
remove water that has accumulated on a hazardous marble floor 
" causing the plaintiff to fall and be injured? 
2. Is evidence of the presence of warning signs admissible in a 
” : negligence case when the defendant both in the pleadings and the pre- 
trial proceedings, despite inquiry by the plaintiff, failed to reveal the 
a existence of this evidence until the trial? 
e 3. Should not a finding of due care on the part of defendant be 
set aside when it is based on a finding that a floor was mopped although 
‘ the only evidence as to that issue was that the floor was, in fact, not, 
mopped at the material times prior to plaintiff's fall? 
5. 4. When in response to interrogatories of the defendant, the’ 
| plaintiff is ordered to produce written statements obtained from * 


witnesses, should not the defendant in turn be ordered to produce the 


statements it had obtained? 
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JURISDICTIONAL STATEMENT : 43 
This is an appeal from a judgment for the Defendant in an action 
under the Federal Tort Claims Act (28 U.S.C.A., Sec. 1346, 2671-: 
2680) which was entered on December 23, 1957. The Notice of — 


was filed below on December 27, 1957. 


STATEMENT OF THE CASE 


| yr 
On December 9, 1955, the Plaintiff, a married woman, 61 years 

"old, entered the lobby of a building containing a United States Post 
Office, known as the Benjamin Franklin Station, located in the District 
of Columbia, at 18th Street and Pennsylvania Avenue, » N. W. (App. 14) 
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At the time she entered it was raining "quite hard" (App. 14) and she 
used one of the doors facing Pennsylvania Avenue, which door was 
marked "Post Office Department" (App. 11, 19). The other door was 

- marked "Benjamin Franklin Station" (App. 11, 16). Although she had 

_ been in this building before, it had never come to her attention that 

there were two corrugated rubber mats covering part of the marble floor of 
the lobby (App. 21, 15). One of these mats led directly into the office 
building from the door marked "Post Office Department", the other led, 

- at an angle to the Benjamin Franklin Station from the door so marked. 

_ The marble between these mats was completely uncovered (App. 12, 17). 
_ The Plaintiff had used the door closest to that portion of the street from 
which she approached the building in order to avoid being further covered 
with rain (App. 19). After she entered the lobby and took one or two 
steps, she turned and stepped from the corrugated mat to the exposed 

- marble in order to enter the Post Office. Her foot slipped from under 

_ her and she immediately fell to the floor , fracturing her left hip (App. 16, 
' 17). She observed then that the floor where she lay was wet (App. 19, 
20). The overcoat she was wearing became wet and subsequent tests 
revealed that various stains on it were caused by the absorption of dirty 
water (App. 13, 22, 23). 


Several employees of the building came to her assistance shortly 
thereafter. They testified that they saw no water around the area in 
, which she fell (App. 32, 35, 41). They did not testify as to the condi- 
"_ tion of the floor under her body, nor did they examine it after she was 
' removed by ambulance (App. 33). 


The janitor, another employee, testified that it was his duty to 
mop the floor and place various signs warning of the slippery condition 
around the area (App. 37, 42). The testimony as to the signs was 
objected to by the Plaintiff on the ground that it had not been revealed _ 
when pretrial interrogatories (App. 5 »6) cc containing the same questions 
had been answered by the Government andar oath (App. 37).~ Nor ‘had 
the presence of these signs been alleged anywhere in the Defendant's 
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Answer (App. 2) or the Pretrial Order (App. 8) or the statements of 
Defendant's counsel filed therewith (App. 38). This objection was over- 
ruled and the evidence of the signs admitted (App. 39). 


Prior to the trial the Defendant submitted various interrogatories 
to the Plaintiff (App. 3) which, among other things, sought the produc- 
tion of written statements the Plaintiff might have obtained from various 
witnesses (App. 4). The Plaintiff over her objection (App. 4) was 
ordered by the Court to produce such statements, if any had been ob- 
tained (App. 5). Thereafter, the Plaintiff sought, by the submission of 
an identical interrogatory the production of whatever statements had 
been obtained by the Defendant (App. 6). The Court denied the Plaintiff's 
motion to compel the Defendant to answer this interrogatory (App. 7, 8). 


The janitor further testified that he had mopped the floor four 
times that day, the last time at approximately 10:00 A.M. (App. 44). 
The official Weather Bureau report revealed that practically no rain fell 
prior to 10:00 A.M. other than a light drizzle but that several inches 
fell thereafter (App. 10). There was no testimony from any witness that 
the floor had been mopped for the three hours preceding the Plaintiff's 
fall. | 


There was testimony from an expert to the effect that a marble 
floor of the kind used by the Defendant had poor traction when wet 
(App. 27) and that this information was known to the Defendant (App. 28). 


At the close of the evidence the Court found that the Defendant 
was not negligent because it had mopped the floor and placed warning 
signs in the area (App. 47). The Court found no evidence of contributory 
negligence on the part of the Plaintiff (App. 48). : 


A judgment was entered for the Defendant (App. 9) from which the 
Plaintiff appeals (App. 9). i 


4 
FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 


Rule 8. General Rules of Pleading. * 
b. Defenses: Form of Denials. A party shall state 
in short and plain terms his defenses to each claim asserted 
and shall admit or deny the averments upon which the ad- 
verse party relies. * * * 


Rule 12. Defenses and Objections - When and How Presented - By 
| pleading or Motion * * * ~ 
b. How Presented. Every defense, in law or fact, 

to a claim for relief in any pleading, whether a claim, 


counterclaim, crossclaim, or third-party claim, shall be “ 
asserted in the responsive pleading thereto if one is . 
required, * * * : 


Rule 15. Amended and Supplemental Pleadings. 

b. Amendments to Conform to the Evidence. ~~ r 
If evidence is objected to at the trial on the ground that it 
is not within the issues made by the pleadings, the court 
may allow the pleadings to be amended and shall do so 
freely when the presentation of the merits of the action 
will be subserved thereby and the objecting party fails to 
satisfy the court that the admission of such evidence 
would prejudice him in maintaining his action or defense « 
upon the merits. * * * a 


Rule 16. Pre-Trial Procedure; Formulating Issues 
In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a F A 
conference to consider 
1. The simplification of the issues; 
| 2. The necessity or desirability of amendments to 
the pleadings; — ee. eee eee - r fc 
: 3. The possibility of obtaining admissions of fact 


and of documents which will avoid unnecessary proof; 
‘ie * * | 








Rule 33. 
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6. Such other matters as may aid in the disposition 
of the action. : 

The court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the parties 
as to any of the matters considered, and which limits the 
issues for trial to those not disposed of by admissions or 
agreements of counsel; and such order when entered con- 
trols the subsequent course of the action unless modi- 
fied at the trial to prevent manifest injustice. 


Interrogatories to Parties. : 

Any party may serve upon any adverse party written 
interrogatories to be answered by the party served or, if 
the party served is a public or private corporation or a 
partnership or association, by any officer or agent, who 
shall furnish such information as is available to the party, 
Interrogatories may be served after commencement of the 
action and without leave of court, except that, if service 
is made by the plaintiff within 10 days after such com- 
mencement, leave of court granted with or without notice 
must first be obtained. The interrogatories shall be 
answered separately and fully in writing under oath. The 
answer shall be signed by the person making them; and 
the party upon whom the interrogatories have been served 
shall serve a copy of the answers on the party submitting 
the interrogatories within 15 days after the service of the 
interrogatories, unless the court, on motion and notice 
and for good cause shown, enlarges or shortens the time. 
Within 10 days after service of interrogatories a party 
may serve written objections thereto together with the 
notice of hearing the objections at the earliest practicable 
time. Answers to interrogatories to which objection is 
made shall be deferred until the objections are determined. 
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Interrogatories may relate to any matters which can 
be inquired into under Rule 26(b), and the answers may be ‘ 


used to the same extent as provided in Rule 26(d) for the « 
use of the deposition of a party. * * * 7 
é 


Rule 34. Discovery and Production of Documents and Things for 
Inspection, Copying, or Photographing. 

Upon motion of any party showing good cause there- 
for and upon notice to all other parties, and subject to the 
provisions of Rule 30(b), the court in which an action is 
pending may (1) order any party to produce and permit 
the inspection and copying or photographing, by or on 


behalf of the moving party, of any designated documents, A 
papers, books, accounts, letters, photographs, objects, 
or tangible things, not privileged, which constitute or = 


contain evidence relating to any of the matters within the 
scope of the examination permitted by Rule 26(b) and 
which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land or 
other property in his possession or control for the pur- 





pose of inspecting, measuring, surveying, or photo- 
graphing the property or any designated object or opera- 
tion thereon within the scope of the examination permitted 
by Rule 26(b). The order shall specify the time, place, 
and manner of making the inspection and taking the copies 
and photographs and may prescribe such terms and condi- 
tions as are just. 


- Rule 52. Findings by the Court. 
ss (a). Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court shall yt 
-find the facts specially and state separately its conclusions” , 
of law thereon’and direct the entry of the appropriate a ~ 
judgment; * * * Requests for findings are not necessary 
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for purposes of review. Findings of fact shall not be set 

‘ aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the 
credibility of the witnesses. * * * If an opinion or memo- 
randum of decision is filed, it will be sufficient if the 
findings of fact and conclusions of law appear therein . * * * 


STATEMENT OF POINTS 


1. Since there was no contributory negligence and the evidence of 
the floor being wet in the area where the Plaintiff fell was uncontradicted 
and it was admitted that no effort was made to remove water from the 
floor for several hours prior to her fall, satgmenty should have been 
entered for the Plaintiff. 


2. A defense which is not revealed in the pleadings, pretrial pro- 
ceedings or in answers to a specific interrogatory may not be asserted 
at the trial. : 


3. The finding that the Defendant had mopped the floor is clearly 
erroneous since there was no evidentiary basis for it. 


4. After ordering the production of witnesses’ statements by the 
Plaintiff, the Court upon the Plaintiff's request should have ordered the 
Defendant to produce its statements. 


SUMMARY OF ARGUMENT 


As matter of law a finding of negligence on the part of the Defend- 
ant and a judgment for the Plaintiff should have been entered by the 
court below since the uncontradicted evidence established that the 
Defendant failed to use due care in the maintenance of the floor where 
the Plaintiff fell. 


Since the Defendant failed to reveal the defense of the placing of 
warning signs. at any time prior to trial, although requested to do so, 
evidence bearing on this defense was inadmissible. : Since the Court's 
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| ee 
finding in favor of the Defendant is based, in part, upon this inadmissible 

“y 

evidence, the case must be remanded for a new trial if judgment is not : 

entered for the Plaintiff. is 

The findings of fact of the court below are "clearly erroneous" in . 

that there is no evidence to support the finding that the floor was mopped ir 

Ia, 

at the material time prior to the Plaintiff's fall. 4 

After the court below ordered the Plaintiff to produce written “ 


statements she had obtained from witnesses, it was prejudicial error 
not to order the Defendant to do so. A reference to the prior order | 
directing the Plaintiff to produce was a sufficient showing of "good | 
cause" for the production of the Defendant's statements. 


ARGUMENT 


1. SINCE THERE WAS NO CONTRIBUTORY NEGLIGENCE AND 
THE EVIDENCE OF THE FLOOR BEING WET IN THE AREA 
WHERE THE PLAINTIFF FELL WAS UNCONTRADICTED 
AND IT WAS ADMITTED THAT NO EFFORT WAS MADE TO 
REMOVE WATER FROM THE FLOOR FOR SEVERAL HOURS 
PRIOR TO HER FALL, JUDGMENT SHOULD HAVE BEEN 
ENTERED FOR THE PLAINTIFF. 


The Plaintiff testified, in effect, that her foot slipped and she 
immediately fell where she stepped. She stated that she was wearing 
an overcoat which became soiled and that underneath her body there 
was an accumulation of water on the floor. This was corroborated by 

- the testimony of the chemist who had examined the overcoat she was 
) wearing and testified that the stains on it were caused by dirty water. 


- Although the Defendant's witnesses testified they did not see any 

water in the area surrounding the place where the Plaintiff fell, they, f 
of course, could not and did not contradict the Plaintiff's testimony that 

in the precise place where she fell there was a substantial accumulation < 
of water. This area in which she had merged was covered by her aa 


oy en 


body immediately after the fall. : jie 


It is also uncontradicted that a considerable amount of rain had 
fallen from 10:00 A.M. until approximately 1:00 P.M. and that, 
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although the janitor observed the area to "check" it during this period, 
he did not mop it. He testified further that prior to that time he had 
mopped the area. If the floor required mopping as a result of the 
scarcely noticeable rainfall prior to 10:00 A.M. , there can be no doubt 
that it was required thereafter. This was not done and does constitute 
negligence, particularly since in this area no protective covering was 
placed over the admittedly hazardous marble floor. 


Doctors Hospital v. Badgley, 81 U.S. App. D.C. 171, 156 F. 2d 
569; Becker v. David, 86 U.S. App. D.C. 347, 182 F. 2d 243. 


As shown below, the evidence of the placing of warning signs was 
not properly admitted. In any event the mere placing of warning signs 
does not absolve the Defendant of its duty to provide a safe place for 
business invitees such as this Plaintiff. Reboni v. Case Brothers, 

137 Conn. 501, 78 A. 2d 887.(1951); Lindsey v. DeVaux, 123 P. 2d 
144, 50 Cal. App. 2d 445 (1942). As stated in McCready v. Southern 
Pac. Co., 26 F. 2d 569, 570 (9th Circuit, 1928). 

“Owing to inadvertance, momentary forgetfulness, a 

misstep, or an unexpected emergency, the daily path of a 

citizen is, at best, subject to many hazards necessarily 

‘~ incident to the legitimate employment of forces and agencies 
which contribute to our needs or convenience, and there 

should be no disposition to approve their multiplication by 

the maintenance of unnecessary pitfalls, where red flags 

will at most only reduce, but not remove the pos a 

This is particularly true when it is apparent that only one sign 
was placed in this busy area, which was not noticed or seen either by 
the Plaintiff or the Government nurse who appeared on the scene shortly 
after the fall. , 


In view of the above and the Court's finding of ‘no contributory 
negligence on the part of the Plaintiff, this Court should direct the entry 
of a judgment for the Plaintiff and remand the case to the trial court 
for the sole purpose of ascertaining damages. 


Deane v. U. S., 100 U.S. App. D.C. 328, 244 F. 2d 776. 
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2. A DEFENSE WHICH IS NOT REVEALED IN THE PLEADINGS, 
PRETRIAL PROCEEDINGS OR IN ANSWERS TO A SPECIFIC 
INTERROGATORY MAY NOT BE ASSERTED AT THE TRIAL. 


Admittedly, a great deal of liberality is permitted under the 
Federal Rules of Civil Procedure in permitting the introduction of evi- 
dence which is not within the issues made by the pleadings. Rule 15, 
Federal Rules of Civil Procedure, Title 28, U.S.C.A. 


However, the pleadings still retain some of their former function 
| of serving to advise the parties of the nature of the claims and defenses 
which they will be confronted with at the trial. Rules 8b, 12b, Federal 

Rules of Civil Procedure, Title 28, U.S.C.A. This is essential to 
"due process". Kuhn v. Civil Aeronautics Board, 183 F. 2d 839, 
87 U.S. App. D.C., 130. 


) Furthermore, if the pleadings do not serve this function it should 
certainly be accomplished by the various rules governing discovery, 
Rule 33, Federal Rules of Civil Procedure, Title 28, U.S.C.A., and 

pretrial procedure, Rule 16, Federal Rules of Civil Procedure, Title 28, 

-U.S.C.A.; Owens v. Schwartz, 177 F. 2d 641, 85 U.S. App. D.C. 302; 
McCarthy v. Lerner Stores Corporation, 9 Federal Rules Diwest 3, 

_ wherein the Court stated: 


"One of the chief purposes of pretrial procedure, and 
the principal usefulness of a pretrial order, is to formulate 
the issues to be litigated at the trial. The parties are bound 
by the pretrial order. They may not later inject an issue 
not raised at the pretrial conference. Otherwise, the pri- 
mary objective of pretrial procedure would be defeated." 


In this case, the Defendant in its pleadings never alleged or in any way , 

- {ntimated that warning signs had been placed in the area. Nor was this  ¢ 
revealed in the pretrial order. Most shocking of all, however, was the | 
failure of the Government, the Defendant, to reveal this defense when a 
specific question as to the duty of its employee Booth was asked in an al 
interrogatory. In its answer the Government ;-under oath, acting by an 
Assistant United States Attorney, stated that his duties were only to, in 
effect, keep the area clean and dry. At the trial, however, Booth 
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testified that it was also his duty to place warning signs in the area. It 
also appeared that this was known to his superiors prior to the trial and 
that he had, prior to the trial, been interviewed si an Assistant to the 
United States Attorney. 


Clearly the purpose of concealing this evidence was to surprise 
the Plaintiff at the trial. It did A vagianl mia this purpose. As stated in 
Pierce v. Pierce, 5 Fed Rules ‘Bawost , 125: | 


"One of the purposes of interrogatories is to narrow 
the issues and to enable the interrogating party to ascertain 
precisely what he will have to meet at the trial." 


See also Moore's Federal Practice Volume 4, p. 2344, Sec. 33.29. 


Furthermore, this concealment apparently was calculated to 
prevent the Plaintiff from inquiring in detail, prior to the trial, as to 
the date the sign was constructed, who constructed it, where it was kept 
when not in use, and many other evidentiary details which might create 
serious doubt as to its existence or use on the day in question. A visual 
examination of the sign reveals that it is ina surprisingly clean and new 
condition for something which had for many years been used only in 
inclement weather and which was certainly moved around a great deal. 


The evidence as to these signs should not have been admitted. 


In the absence of the evidence of the placing of these signs, the 
Court's finding of due care is clearly erroneous and should be set 
aside. 


3. THE FINDING THAT THE DEFENDANT HAD MOPPED THE 
FLOOR IS CLEARLY ERRONEOUS SINCE THERE WAS NO 
EVIDENTIARY BASIS FOR IT. 


The Court found that the defendant was not vie of any negligence 
because, among other reasons: | 


"The Government offered evidence that it had a 
laborer assigned who, according to his testimony, which 
the Court believes, checked the floor constantly to deter - 
mine whether it was wet and mopped it from time to time 
during the morning." 


+ Shae Me 
wee A 
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The testimony of the laborer referred to, which is the only evi- 
dence on this issue, was that he had mopped the floor four times on the 
morning of the Plaintiff's fall. The fourth and last time was at 10:00 
o'clock in the morning. He did not mop the floor thereafter, although 
it appears from the weather report (App. 10), which properly stated 

_the weather conditions as they existed on that day, that practically no 
-yain fell prior to 10:00 A.M. , whereas substantial amounts fell there- 

| after. Thus, it appears that any mopping which was done by the wit- 
ness was done at a time when it was not necessary. He did not mop the 

floor during those periods of time when the rain did fall and when such 
mopping would be required. Thus, the Court's finding that the floor 

_had been mopped is clearly erroneous, Rule 52(a) of the Federal Rules 
of Civil Procedure, Title 28, U.S.C.A., and cannot serve as the basis 
for finding that the Defendant used due care. For this reason alone the 
judgment for the Defendant should be set aside and a new trial ordered. 


4. AFTER ORDERING THE PRODUCTION OF WITNESSES' 
STATEMENTS BY THE PLAINTIFF, THE COURT UPON 
THE PLAINTIFF'S REQUEST SHOULD HAVE ORDERED 
THE DEFENDANT TO PRODUCE ITS STATEMENTS. 

This Court under certain circumstances has held in accordance | 
with Rule 34 of the Federal Rules of Civil Procedure, Title 28, U.S.C.A., 
that it is not an abuse of discretion for the trial court not to order the 

_ production of statements obtained from witnesses by an adverse party. 
Martin v. Capital Transit Co., 83 U.S. App. D.C. 239, 170 F. 2d 811. 
However, in this case, at the time the Plaintiff made its request for the 
production of written statements obtained by the Government from 


various witnesses, the Court had previously ordered the Plaintiff to ¢ 
produce any statements it may have had and this prior order was | 

| specifically referred to in the Plaintiff's motion. If the Plaintiff ob- 
tained such statements at any time prior to trial, she would have been ~ 
required to produce them. ~Thus, at-the time of the Plaintiff's request 
there was "good cause" to order the production of the Defendant's 





= 
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statements simply as a matter of elementary fairness. What one party 
is required to do should certainly be required of the other party as well. 


The failure to require the production of the Defendant's siabveaube 
was extremely prejudicial in view of the Defendant's concealment of the 
defense of the placing of the warning signs. Either the statements which 
were not produced by the Defendant referred to these signs and thus 
would have given the Plaintiff an opportunity to prepare for that defense, 
or if they contained no such statement, as is more likely, they would 
have been vital proof that no such signs were in existence and used at 
the time of the Plaintiff's fall. 


When the failure to produce these statements is coupled with the 
| 
Defendant's failure to reveal its principal defense, the prejudicial effect 
of both is inescapable. | 


Also on the question of the showing of good cause, it appeared 
from the Plaintiff's answer to her interrogatories that immediately upon 
her falling, her hip was fractured and she was removed to a hospital. 
Thus, it is apparent that she was in no position to obtain either the 
names of witnesses or written statements from them. This alone has 
been held by some courts to constitute "good cause" warranting the 
production of these statements. Tower v. Southern Pacific Co. 
(U.S.D.C.N.D. Cal., 1951) 11 Federal Rules Bégwet 174 Evans v. U.S. 
(U.S.D.C.W.D. La. , 1950) 10 Federal Rules Digest 255. 


The Court below erred in denying the Plaintiff's request for the 
production of the witnesses’ statements and for ial reason the case 
should be remanded for a new trial. 


CONCLUSION | P 


In view of the uncontradicted evidence the Defendant was negligent. 
Therefore, the Court below sabia, asa matter of law, in not entering 
a judgment for the Plaintiff. ~~ | 
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If such a judgment is not entered, this Court should reverse the 
judgment entered for the Defendant and order a new trial because 1) 
the Court below erred in admitting in evidence the previously concealed 
testimony about the warning signs; 2) the findings of fact are clearly 
erroneous as they are without any basis in the evidence, and 3) the 
Court below erred in not granting the Plaintiff's motion for the produc- 
tion of the Defendant's written statements of witnesses. 


Respectfully submitted, 


WILLIAM T. HANNAN 
JOSEPH F. CASTIELLO 
RALPH F. BERLOW 
KENT D. THORUP 


637 Woodward Building 
Washington, D. C. 
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1 
JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


KATHRYN J. STELLO ‘ [Filed March 26, 1956] 
and : | 

CHARLES H. STELLO, 

320 Nicholson Avenue, N. W., 

Washington, D. C. 


Plaintiffs, : | 

v. "  C.A. No. 1269-58 
UNITED STATES OF AMERICA, : 
Defendant 


(Negligence under Federal Tort Claims Act) 
1. The claim for relief herein in behalf of the plaintiffs, Kathryn 

J. Stello and Charles H. Stello against the defendant, the United States 
of America, is for an amount in excess of $3, 000. 00 and is within the 
jurisdiction of this Court, the action being pursuant to the authority of 
"Title 4, Public Law 601, 79th Congress, entitled Federal Tort Claims 

Act. | | 
2. On December 9, 1955, the plaintiff, Kathryn J. Stello was, as 
a business invitee, using the facilities of the Post Office known as the 
Benjamin Franklin Station located in the United States Post Office Build- 
ing, between 12th and 13th Streets on Pennsylvania Avenue, N.W-, which 
post office was operated by the defendant, the United States of America, 
when she was caused to slip and to fall to the ground with great force. 

3. Said fall was occasioned by reason of the negligence of the 
defendant in maintaining the stone flooring of said post office in an un- 
safe, defective, dangerous,. wet-and slippery condition, and in negligently 

failing to make any provision to remove said slippery and dangerous 
condition of which ae: unsafe and dangerous condition it had notice, or 
Bg at ra ) 


pees 
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2 
to warn the plaintiff or others of the existence of said unsafe condition. 

4. The plaintiff, Kathryn J. Stello, as the result of defendant's 
negligence sustained a fracture of her left hip and she was bruised and 
contused and otherwise wounded about her body and her nervous system 
was severely shocked and permanently impaired and the use of her 
limbs have been impaired and she will be for a long time confined to bed 
and incapacitated in the performance of her ordinary affairs and duties. 

5. The plaintiff, Charles H. Stello is the husband of the plaintiff, 
Kathryn J. Stello and as a result of the injuries aforesaid he has incurred 
and will in the future incur large expense for medical and surgical attend- 
ance and treatments and medical supplies and in caring for the plaintiff 
has sustained a loss of his own earnings and has lost the services of his 
wife as a housewife and incurred additional household expenses for the 


- employment of domestic help to perform his wife's duties, and has lost 


and will in the future continue to lose the society, companionship, ser- 
vice and consortium of his wife, all to his damage. 

WHEREFORE the premises considered the plaintiff, Kathryn J. 
Stello prays judgment against the defendant in the sum of $50, 000. 00 
and the plaintiff, Charles H. Stello prays judgment against the defendant 
in the sum of $25, 000.00. 

HANNAN & CASTIELLO 


By: /s/ Ralph F. Berlow *** 
Attorneys for plaintiffs 


140 ! [ Filed May 18, 1956] 


ANSWER 
First Defense | 
The complaint fails to allege a claim upon which relief may be 
granted. 
Second Defense 
Answering specifically-the numbered | paFagraphs 3 of the complaint, 


defendant avers: 
1. Defendant is not required to answer the allegations contained 


a 





3 
in paragraph 1 of the complaint. 

2. Defendant admits that the plaintiff, Kathryn J. Stello, on 
December 9, 1955 did fall in the entrance of the Benjamin Franklin 
Station of the United States Post Office Building between 12th and 13th 
Streets on Pennsylvania Avenue, N.W., in the District of Columbia. 
Each and every other allegation contained in paragraph 2 is denied. 

3. Denied. 

4. Defendant is without knowledge or ntormation sufficient to 
form a belief as to the truth of the matters aaa in this paragraph 
of the complaint. 

5. Defendant is without biawledie or tithmistGin sufficient to 
form a belief as to the truth of the matters sai ccs in this paragraph of 
the complaint. 

141 Third Defense 

The injury complained of is the result of the sole negligence on 

the part of the plaintiff, Kathryn J. Stello. 
Fourth Defense 

The injury complained of is the result of the contributory negli- 
gence on the part of the plaintiff, Kathryn J. Stello. 

WHEREFORE defendant, having fully answered the allegations 
contained in the complaint, demands judgment together with the costs 
of this suit. | 


/s/ Oliver Gasch 
United States Attorney 


eek eRe ee E 


[ Certificate of Service] 
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144 [ Filed October 29, 1956] 
INTERROGATORIES : 

Comes now the defendant, the United States of America, and 
under the provisions,of Rule 33 of the Federal Rules of Civil Procedure, 
submits.the following interrogatories to be answered by the plaintiffs 
under oath, and demands that a copy of said answers be served upon 
the defendant, se agg of America, through its attorney, the 

Bos 





4 
United States Attorney within fifteen (15) days of the date of service of 
. these interrogatories: 
1. State the names and addresses of all persons known to the 
plaintiffs and/or their counsel to have witnessed this accident. 
2. State the names and addresses of all persons known to the 
plaintiffs and/or their counsel to have been at the scene of the accident 
at the time of its occurrence or shortly thereafter. 
* * * * * * 
145 8. State the name and address of each person who witnessed all 
or any part of the physical contact alleged in the complaint which re- 
sulted in the injuries complained of by the female-plaintiff herein. 
(a) State whether each such person has given a written or 
oral statement with respect to he facts known to them. 


If so, set forth a true copy thereof. 
* * * * * * 


| 10. State the date on which plaintiff had any communication with 
an attorney at law in connection with the occurrence alleged in the 


complaint herein and the name and address of said attorney at law. 

* * * * * a 

13. State whether plaintiffs have given any written statement 
whatsoever with respect to the facts alleged in the complaint. 

(a) If so, set forth a true copy of each such statement. 


[ Filed November 2, 1956] 
OBJECTION TO INTERROGATORIES 
Come now the plaintiffs, by and through their attorney, and object 
to the interrogatories submitted by the defendant herein and served by 
- mail on October 29, 1956, and for reasons therefor refer the Honorable 
- Court to the Points and Authorities attached hereto. 


/s/ Ralph F. Berlow * * * 
Attorney for Plaintiffs 


[ Certificate of Service] ~~. ——~- ~~ ig ng, OS 





[ Filed — 17, 1956] 
ORDER 3 
This matter having come on for hearing on the | plaintitts’ objec- 
tions to interrogatories filed by the defendant, and the defendant's 
opposition thereto, and argument having been heard thereon, and the 


Court having considered the interrogatories herein, it is this 17th 
day of December 1956 | 

ORDERED that the plaintiffs’ objections to the interrogatories are 
hereby denied with the exception of interrogatory No. 13 wherein the 
plaintiff is not required to submit the written statement which she has 
given to her attorney in this case. : 
/s/ Burnita Shelton ‘Matthews, Judge 


[ Certificate of Service] 


150 | [ Filed January 16, 1957] 
INTERROGATORIES TO THE DEFENDANT 

Come now the plaintiffs, Kathryn J. Stello and Charles H. Stello, 
and under the provisions of Rule 33 of the Federal Rules of Civil Pro- 
cedure, submit the following interrogatories to be answered by the 
defendant under oath, and demand that a copy of said answers be served 
upon the plaintiffs, through their attorney, within fifteen (15) days of the 
date of service of these interrogatories: | 

1. State the names and addresses of all persons known to the 
defendant and/or their counsel to have witnessed this accident. 

2. State the names and addresses known to the defendant and/or 
their counsel to have been at the scene of the accident at the time of 
its occurrence or shortly thereafter. 

3. State the names and addresses of all persons known to the 
defendant who are responsible for the proper care, cleaning and main- 
tenance of the floor area upon which the female plaintiff fell, and state 
the nature and type of duties penormes by said persons, and the dates 


of their employment. 
* * 





6 

5. State whether any persons whose names appear in response to 
questions 1, 2, 3 and 4 have given a written or oral statement with re- 
spect to the facts known to them. If said statement is written, set forth 
a true copy thereof. If said statement is oral, set forth the facts con- 
tained in said oral statement. 

* * * * * * 

7. State in detail the basis for the claim that the plaintiff was 
guilty of contributory negligence. 


8. State the date on which any of the persons whose names appear 


in response to questions 1, 2, 3 and 4 have had any communication with 
any person in the employ of the Department of Justice of the United 
States in connection with the claims alleged in the complaint herein and 
the name of such person with whom said communications were had. 


* * + * * * 


152 ANSWERS TO INTERROGATORIES 

Comes now the defendant the United States of America by its 
attorney the United States Attorney and submits the following answers 
to the interrogatories filed by the plaintiff herein. 

1. None. 

2. Virginia S. Sheets, Calvin Reed, Ross M. Craddock, and 
Ralph W. Blom, the address for all of whom being the Benjamin Frank- 
lin Station, Post Office Building, Pennsylvania Avenue between 12th 

and 13th Streets, N.W., Washington, D. C. 

3. John T. Booth, 1531 6th Street, N.W., Washington, D. C. 
It is the duty of this person to keep the Post Office clean. When it is 
raining, his duties are confined to the Benjamin Franklin Station con- 
sisting of maintaining the lobbies on the 12th and 13th Streets sides dry. 
John W. Anderson, 1405 Prince Street, Alexandria, Virginia, foreman 
of the laborers for the New Post Office Building. Aaron Trail, New 
Post Office Building, 12th and Pennsylvania Avenue, N--W., Washington, 
D.C. Responsible for the care, cleaning and maintenance of the New 
Post Office Building. 





x * * * : * * 

5. All persons listed in paragraphs 1, 2 and 3 have given written 
statements. The defendant objects to the remainder of Interrogatory — 
No. 5. | 

* x x | % * 

7. This question cannot be answered until the plaintiffs’ deposi- 
tion has been taken. i 

8. July 30, 1956, E. Riley Casey, Assistant United States 
Attorney; June 19, 1956, Charles Schafer, Special Agent, Federal 
Bureau of Investigation; July 31, 1956, Special Agent Schafer; August 
1, August 2, August 9, 1956, Special Agent Schafer; January 24, 1957, 
Special Agent Schafer. i 


+ * * * 


/s/ E. Riley Casey, 
Assistant United States SELEY 


| 
[ Filed April 2, 1957] 


MOTION TO COMPE L ANSWER TO INTER- 
ROGATORY 


Comes now the plaintiff and moves the Court for an order direct- 
ing the defendant to answer No. 5 of the Interrogatories to the Defend- 
ant, which interrogatory provides: | 

"5. State whether any persons whose names appear in 
response to questions 1, 2, 3 and 4 have given a written or 

oral statement with respect to the facts known to them. If 

said statement is written, set forth a true copy thereof. If 

said statement is oral, set forth the facts contained in said 

oral statement." 

And for reasons therefor refers the Court to the Points and Authorities 
attached hereto and the Order of Judge Burnita Shelton Matthews, dated 
the 13th day of December, 1956. a Hehsatena i 


/s/ Ralph F. Berlow 
*** Attorney for the Plaintiffs 


[ Certificate of Service] 





156 | [ Filed April 29, 1957] 
ORDER 

This matter having come on for hearing on the plaintiff's motion to 
compel answer to interrogatory, and the defendant's opposition thereto, 
and argument having been heard thereon, it is by the Court this 29th 
day of April, 1957 

ORDERED that the plaintiffs’ motion to compel answer to inter- 
rogatory No. 5 is denied. 


/s/ Joseph C. McGarraghy 
Judge 


[ Certificate of Service] 
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[ Filed May 16, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Action under Federal Tort Claims Act in which P claims she 
was injured proximately as a result of negligence of D in that she fell 
on a terrazo floor in the vestibule of the Postoffice operated by D at 
12th and 13th St. and Pa. N.W., D.C. Ps assert that D had negligently 
placed rubber mats in the vestibule so as to protect pedestrians and 
' negligently failed to remove water which had accumulated on the floor 
_ and ngeligently failed to warn female P of its knowledge of a dangerous 
and slippery condition on the floor. 

D denies that there was any negligence on its part and contends 
that the injury complained of was the result of the sole and/or contri- 

_ butory negligence on the part of female P. D also denies the extent of 
damages claimed by D. 

Female P seeks to recover for personal injuries claimed to have 
been sustained as a result of Ds negligence and male P seeks to recover 
for loss of services and consortium, loss of earnings and expenditures 
for medical care and hospitalization.as indicatéd on Schedule A attached 
to pretrial statement. aia 

STIPULATIONS: photographs, diagram and weather reports may 


~ 


wy 


atm, 


9 | 
be received without formal proof. Female P may be examined by Ds 
physician prior to trial.. : 
/s/ Ralph F. Berlow, attorney for plaintiff 
/s/ E. Riley Casey, Attorney for defendant 3 


/s/ Luther W. Youngdahl 
Pre-trial Judge 


i 
' 


[ Filed December 23, 1957] 
JUDGMENT i 

This cause having come on for trial by the Court without a jury 
and the Court having considered the evidence and heard argument of 
counsel for the parties hereto, it is this 23rd day of December, 1957, 
pursuant to the oral decision of the Court, the transcript of which con- 
stitutes Findings of Fact and Conclusions of Law, __ 

ORDERED, that judgment be entered for defendant, United States 
of America, with costs of this action, dismissing the complaint on the 
merits. : 

/s/ Alexander Holtzoff, Judge 
[ Certificate of Service] : 


[ Filed December 27, 1957] 
| NOTICE OF APPEAL | 
Notice is hereby given this 27th day of December, 1957, that the 
plaintiff, Kathryn J. Stello hereby appeals to the United States Court of 
Appeals for the District of Columbia @ircuit from the judgm ent of this Court 
entered on the 23rd day of December, 1957, in favor of the defendant, 
against said plaintiff. | 


/s/ Ralph F. Berlow 
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U. 8 DEPARTIONET OF COMMERCE, WEATHER BUREAU Plaintiff's Ex. 6 


LOCAL CLIMATOLOGICAL DATA [ Filed Feb. 10, 1958] 
WASHINGTON, D.C. (National Airport) | DECEMEER 1955 


wu ’ Eastern Standard time used a5 
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13 | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C.; 
December 13, 1957. 

The above-entitled action came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, United States District Judge, at 2:30 
o'clock p.m. 

APPEARANCES: 

On behalf of the plaintiffs: 
MR. RALPH F. BERLOW. 
On behalf of the defendant: 


MR. E. RILEY CASEY, 
Assistant United States Attorney. 


*x 


KATHRYN J. STELLO, | 
plaintiff, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. BERLOW: 


Q. Would you state your full name. A. Kathryn J. Stello. 
* * * * 


3 Q. Calling your attention to December 9, 1955, would you tell us 
what you did in the morning of that day. A. Yes. I left home about 
10:30 to shop and go to the post office. 


x * sd ; 

Q. At that time what did you observe about the weather conditions? 
A. It was commencing to sprinkle when I left home. : 

Q. What were you wearing? A. I was wearing a suit, a tweed 
topcoat and a green hat. | : 

sd * * 

BY MR. BERLOW: | 

Q. This will be Plaintiff's Exhibit No. 1. Mrs. Stello, will you - 

look at this coat and will you tell me whether or not that was the coat you 


were wearing on that day? A. Yes, sir; that is the coat I was wearing. 








14 
Q. Would you describe the shoes you were wearing? A. Yes. I 


had on a pair of brown pumps that were closed at the heel. 

a xk * * 

Q. When you left home, what did you do after that? A. I took the 
‘bus and rode to Thirteenth and G; I transferred at Thirteenth and G and 
went to Woodward & Lothrop and I shopped in there and left Woodward 
and Lothrop and went to Jelleff's and shopped in Jelleff's and then I went 
down 13th Street to the Post Office. 

* od * 5 

Q. Mrs. Stello, I show you this photograph which has been marked 
‘Plaintiff's Exhibit No. 2 for identification, and ask you if that is the front 
entrance of the Post Office? 

* * 

BY MR. BERLOW: 

Q. Would you look at that photograph? A. Yes, I did. 

Q. Tell me which of those doors you went in at thattime. A. I 
-went in the one marked "Post Office Department" that you can see very 
plainly right here. 

* ae * * 

Q. And that door has written on top of it "Post Office Department"; 
: is that the door? A. Yes, that is the door I went in. 

* K * * 


(The photograph heretofore marked for 
identification was received in evidence 
as Plaintiff's Exhibit No. 2.) 


BY MR. BERLOW: 
Q. Mrs. Stello, immediately before you entered the Post Office, 
_ what was the condition of the weather at that time? A. It was raining 
quite hard. 
Q. And when you were walking from Jelleff's to the Post Office, 
what was.the weather then? A. It was raining. 
Q. And had any moisture got on you?. AI had my umbrella raised. 
Q. As you walked into the Post Office, was your umbrella raised 
at that time? A. No, it was down. | 











15 : 

Q. When did you put itdown? A. Before I went in the door. 

Q. Will you tell us how you performed that operation ? A, Yes. 
When I got to the door I put my umbrella down and opened the door of 

8 the Post Office and walked in. 

Q. Had you been to this Post Office before ? A. Many times. 

Q. Prior to this time had you observed the condition of the floor 
there? A. No, I didn't. I never was there when it was raining before. 
It was never raining when I was in there before. I had no occasion to 
look at the floor. 

Q. What was the purpose of your going to the Post Office? A. I 
was mailing a package to my daughter. 

Q. Did you have the package with you? A. Yes. 

Q. Where was the package? A. Ina shopping bag that I had. 

Q. Did you have anything else in the shopping bag? A. I had two 
pairs of stockings from Jelleff's in the shopping bag. 

Q. After you walked through the door, what hand was your shopping 
bag in? A. Left hand. | 

Q. In what hand was the umbrella? A. My right hand. 

Q. Will you tell us what happened after you walked through that 
door? A. Yes. When I walked in the door my heel had just come off 

9 the mat when I slipped. 

Q. I show you Plaintiff's Exhibit for identification No. 3, Mrs. 
Stello, which is another photograph, and ask you to indicate on that 
photograph so that His Honor can see -- Which mat were youon? A. I 
was on this mat. 

Q. And that is the one that is in the lower part of the photograph? 
A. Yes, it is; this mat here. : 

* * * 3 * 

MR. BERLOW: I offer it in evidence at this time. 

THE COURT: It may be admitted. ! 

* * * * 

BY MR. BERLOW: 
Q. Do you recall that photograph? A. Yes, I do. 





16 
Q. Were you on this mat that is in the lower part of the photograph ? 
A. That is right. 
10 Q. And in which direction did you turn? A. Well, I turned facing 
the west -- wouldn't I be, to go into the Post Office -- facing the east 
to go into the Post Office. 
* * * x 
THE COURT: Let's see, you went in and turned east. 
THE WITNESS: That is right. 
THE COURT: And as you stepped off the mat -- 
THE WITNESS: My heel slipped. 


* x * * 


Q. Mrs. Stello, is the door that you came in -- A. Right here. 
Q. Does that appear? A. No, the door isn't there; you can't see 
11 the door. 
Q. What is the door that does appear on the top? A. That is the 
door going into the Post Office. 


THE COURT: Where is the door in relation to this photograph 
through which you entered? 

* * 

BY MR. BERLOW: 

Q. Would it be that door that is in the lower left-hand part of the 
photograph? A. That is correct. 
| Q. And where these lights appear in that area, the lights that are 
on an angle from the side of the photograph? A. That is right. 
| THE COURT: In other words, you walked across the photograph, 
so to speak, from left to right in the photograph, is that it? 

MR. BERLOW: That would be correct. 

THE WITNESS: That would be correct, yes. 

* * * 

12 MR. BERLOW: * * * 
First, mark with an X where you stepped off of the mat. 
(The witness complied with counsel's request. ) . 
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BY MR. BERLOW: 

Q. And that mark is on Plaintiff's Exhibit No. 3. A. About 
right where I came in. 

Q. Mark that with an O, where youcame in. A. That is right. 

Q. And would you mark with a straight line across the doors that 
you were going into? A. Those doors. 

* | * * * 

13 Q. After you stepped off the mat, will you tell us what occurred ? 
A. Well, after I stepped off the mat and fell, I knew I was hurt and I 
knew I was hurt badly. 

Q. What portion of your body if any was on the mat? A. Well, I 
fell on my left hip. From my left hip over was still on the mat. 

Q. From your left hip up to your head? A. No, I don't believe 
my head was on the mat -- I don't think so. : 

Q. In which direction were your feet pointing? A. My feet were 
pointing south. : 

Q. And your head was pointing north? A. Sort of cater-bias, I 
imagine. 

Q. Was any portion of your body on the mat? A. Yes, there was 
quite a bit of my body on the mat. ! 

Q. At that time what happened to the coat which has been marked 
as Plaintiff's Exhibit No. 1 for identification? A. Well, I think when I 
fell my coat turned up. 

Q. What part of your body was in contact with the floor surface? 

14 A. The lower part of my body, the lower part of my back. 

Q. And this coat was what you were ne * at the time? A. That 
is right. 

Q. When had you purchased this coat? A. I purchased the coat 
the latter part of September or the first of October. | 

Q. And had you worn it -- how many times? A That was the 
first day I wore it. : 

* * *€ . * 

15 Q. When you were in the hospital did you have occasion to look at 

| 
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this coat again? A. No, I didn't look at the coat. 
* ae * * 
Q. At any time you were in the hospital? A. No. 
Q. When was that? A. About ten days after I was there. 
) Q. Would you tell us what you observed about its condition. 
A. Ten days after I was there. 
Q. Would you tell us what you observed about its condition? 
A. The lining was soiled badly. 
Q. Was any other portion of it soiled? A. Just the lining. 
Q. Was the outside soiled at all? A. I didn't notice. 
Q. Could you describe that soil in any more detail? A. No, it 


16 was just a large spot. 
THE COURT: Is it material whether the inside was soiled? The 


outside would be of importance. 
BY MR. BERLOW: 
Q. Had you ever prior to that time observed the inside of that 
coat soiled? A. No, it was never soiled. 
Q. What did you do with the coat or have done with it? A. I 
asked my husband to get it to the cleaner, which he did. 
Q. And thereafter was it returned to you? A. Yes, it was returned. 
Q. What was the name of the cleaner it went to? A. Central 
Cleaners. 
Q. And at that time, after it was returned, did you examine the 
coat? A. Yes, I did. 
| Q. And did you see any marks on that coat that had not been on 
there before? A. The stain was still in the lining of the coat. 
Q. Will you take this coat and indicate by pointing, where there 
_ was a stain on that coat? A. There are the stains. 
* * * * 
17 BY MR. BERLOW: 
Q. Will you tell us what happened to the coat when you fell? A. 
The coat went up when I fell. | 
Q. And so do you recall whether the lower part of your leg was 
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covered by the coat when you were lying there? A. No, I had a skirt 
and suit on. 
Q. When you were lying there, did you experience any other kind 
of pain? 
THE COURT: That goes to liability. : 
MR. BERLOW: I was going to ask about water. Other than the 
- pain did you feel anything else at that time? ! 
THE WITNESS: Yes, there was water on the floor. 
BY MR. BERLOW: 
Q. And what made it appear to you that that was the case? A. Be- 
cause I could feel the dampness under me. : 
Q. In what part of your body? A. Around the bottom of my skirt. 
Q. And was that the same area where the coat was? A, Exactly; 
the coat was up like this right behind me. | 
MR.EERLOW: I will offer this coat in evidence at this time, Your 
Honor. | 
THE COURT: It may be admitted. F 
é 


18 (The ladies top coat heretofore marked { 
for identification received in evidence 
as Plaintiff's Exhibit nia 1.) 


BY MR. BERLOW: 

Q. Mrs. Stello, as you walked in the Post ottice, at that time or 
at any other time had you observed -- any other time prior to this 
December 9, 1955 -- had you observed any signs there ? A. None what-' 
ever. | 

* ae x | 

Q. On other occasions do you recall which of the two big doors 
in front you had used? A. Well, I think when I went there before I went 
in the door marked "Benjamin Franklin Post Office." : 

Q. Will you state why on this occasion you went into the other door ? 
A. Because it was raining and I wanted to get out of the rain as quickly 
as possible. 

Q. As you were coming down 13th Street and it was raining, 
which door was closest to you? A. The door I entered. 











| 
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19 Q. How was that door marked? A. "Post Office Department." 
, * * * * 
CROSS EXAMINATION 


BY MR. CASEY: 

Q. Mrs. Stello, when you walked in the door, did you see the 
rubber mat on the floor? A. I was not looking down. No, I didn't. 

Q. When you turned to go into the substation were you aware of 
the fact that you were leaving one surface and walking onto another 
surface? A. I did not look down. I just went in and went across. 

THE COURT: Just answer the question. 

THE WITNESS: No. 

BY MR. CASEY: 

Q. Were you aware of the fact, Mrs. Stello, that there was no 

mat between the mat you were on and the Post Office Substation door ? r 
A. Yes, I knew there was no mat there. 

Q. Then you knew you were walking off a mat onto another sur- 

face? A. Yes, I did. 
20 Q. You knew you were not going onto another mat? A. That is 
right. 
Q. How did you know this if you didn't see the floor? A. I knew 
when I fell. I wasn't looking down at the floor. 
: Q. Did you see any water on the floor? A. Yes, I did, and I felt 
\ water. 

Q. How did you see the water on the floor if you didn't look down ? : 
A. Icould see it as I fell. f 

Q. Where was this water on the floor? A. Well, the whole floor 

_ seemed to be wet. I wasn't the only one in there with an umbrella. 
Q. When you say the whole floor was wet, are you referring to 
_ the entire distance between the two mats and between the doors to your 


_ back and the wall to your front, the entire marble surface? A. The en- 
tire marble surface. ~™ 


| Q. Mrs. Stello, isn't it a fact that at the end of this mat there was 
a sign "Caution, Floor Slippery When Wet"? A. There was no sign when 
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I walked in that morning. | 
Q. Mrs. Stello, isn't it also a fact that at the end of this mat on 
the entrance to the door leading into the substation, wasn 't there also a 
sign indicating "Caution, Slippery When Wet"? A. There was no sign 
21 _—in the Post Office whatsoever that day. : 
Q. On all these previous occasions when you have been in the 
Post Office, Mrs. Stello, did you ever see mats on the floor? A. I 
never paid any attention to them. 
Q. Did you notice whether they were not there? A. I don't know. 
Q. You said that you have never been in there on a day when it 
was raining; therefore, you have been in there on days when it was dry, 
is that right? A. That is right. 
Q. Did you notice the condition of the floor on. those days? A. No, 


I didn't. 
* * * 


30 WILLIAM C. HARDIN | 
was called as a witness for and on behalf of the Plaintiff, and, having 


31 been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 
BY MR. BERLOW: 
Q. Would you state your full name, please ? A William C. 
Hardin. 
ae * * * 
Q. How are you employed, Mr. Hardin? A. lam employed by | 
the National Institute of Dry Cleaning in Silver Spring, Maryland. 
Q. How long have you been so employed? A. Ten and a half years. 
Q. What is the nature of the work you do there? A. Textiles, and 
32 I test them as to the cause of damage and as to how they will react 
under dry cleaning and under various conditions, such as wear -- 
* * x ig 
Q. And have you had any training in schools or colleges in that 
work? A. Yes, sir. I had training at the National Institute of Dry 
Cleaning for the care of textiles and how to test them; and I have also 


' 
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, had a clean college education. I had two semesters of college chemistry. 
| Q. Now did there come a time when that coat which is before you 
now, which has been marked as Plaintiff's exhibit number 1, was de- 
livered to you for examination? A. Yes, sir. 
, Q@. And when was that? A. I received it on October 22nd of 
this year. 
Q. And at that time what did you do with the coat? A. Well I was 
33 asked to analyze the stains on the lining, andI did. I looked at it 
“under the ultraviolet light and I saw that a liquid had contacted the lining. 
I also found that the lining contained a water soluble sizing. 

THE COURT: What was that? 

THE WITNESS: I found that the lining material, found a water 
soluble sizing that was applied to the material during manufacture. The 
coat had been disturbed in the stained area. It had been disturbed by 
water or some liquid. 

THE COURT: What does the word "sizing" mean? 

THE WITNESS: A sizing material such as gelatin. 

THE COURT: What is sizing? Is it a liquid, a solid, a gas, or what? 

THE WITNESS: It starts off as a liquid, such as starch. Then when 
it dries up it is a solid, sir. 

THE COURT: I see. 

BY MR. BERLOW: 
: Q. Would you hold up the coat and show to the Court what the 
_ sizing is? A. Well, the sizing is in the fabric and gives it stiffness and 
body. . 


THE COURT: You mean the lining? 


THE WITNESS: Yes, sir. 

THE COURT: Then why not use plain, non-technical words? I did 
not understand you were talking about the lining. 

34 THE WITNESS: I thought I said, sir, they asked me to analyze the 

stains on the lining material, yes sir. | 

THE COURT: Isee. Now suppose you go back again and state the 
results of your analysis? State them slowly and distinctly so we can all 
understand. 
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THE WITNESS: All right. I found that this gray lining was made 
of acetate and rayon material. I also found that the lining contained a 
water soluble sizing -- that means a sizing that will dissolve in water. 
The sizing had been applied to the fabric during manufacture in order to 
give it body and crispen it. 

On the stained area I found that the sizing had been disturbed, and 
I found that water did disturb it; and I also looked at the stained area 
under a microscope and I found insoluble particles of soil such as dirt 
or sand or grit. ! 

BY MR. BERLOW: ! 

Q. Now, Mr. Hardin, in your opinion would that be caused by 
ordinary wear of the coat, that stain? A. No sir, not a ordinary wear; 
no sir. | 

Q. Would it be caused by any process of dry cleaning known to 
you? A. No, sir. i 

Q. Assume that that coat was worn on December 9th of 1954, and 
that it recently had been purchased within a month prior to that time and 


35 had only been worn one or two occasions prior to that time; that 
on that day when the coat was being worn by a woman, its owner, that 
the wearer was caused to slip on a wet surface, causing the lining of the 
coat to spring up and so that when she fell the lining came in contact with 
water on the floor. Assume all of those facts and state, Mr. Hardin, 
whether or not in your opinion the coat being brought in contact with such 
water would cause the stains that you have observed on that coat? A. 


1 


Yes sir, it would. i 
* * * * 
Q. Do you have an = as to the cause of this stain? A. In my 
opinion the stain was caused by dirty water. 
MR. BERLOW: I have no further questions. 


CROSS EXAMINATION 


BY MR. CASEY: 
x 
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36 Q. Would you say this is a full-length coat which would reach 
down to the knees of a woman approximately five foot seven or eight 
inches tall? A. I would say it would come six or eight inches below 
her knees. 
Q. So that the stained area would be possibly below her knees 
and about six inches up? A. I would say the stained area would prob- 
ably hit her knees; close to it. 
Q. Now, sir, would that stained area also have been there had 
_the water come through the fabric on the outside of the coat? A. It 
could have, yes sir. Yes, sir. 
Q. It was not necessary for the lining itself to be in initial contact 
with the water for that stain to be there? A. Nosir. No sir. 
37 Q. Now, sir, assume if you will a person walking five blocks in 
that coat in a rainstorm, with an umbrella held over her head; would that 
rain penetrate that fabric and disturb the sizing, as you have found it? 
A. No sir, not in this manner. | 
Q. Why not? A. Iam not sure. 
Q. Why not? A. If she were caught in a heavy rain, in my opinion 
there would be more areas disturbed than is on this coat. That is my 
Opinion. 
Q. Now sir, on which side of the sizing did you find these insoluble 
particles of dirt, or sand, or grit? A. Well, may I tell you how I made 
_ the test, sir? 
Q. If you will, sir. A.’ I squeezed out an area in water on a micro- 
| scopic slide, and I looked at it, the slide, under the microscope, and I 
saw the insoluble particles of soil. 
Q. Were they sufficiently small, sir, to come through one way or 
_ the other on that fabric? A. Well they could come through from the 
outside or they could come in and hit the lining from direct contract. 
* * * % 
39 PERCY ALLEN SIGLER i 
was called as a witness for and on behalf of the Plaintiff and, having 
been first duly sworn, was examined and testified as follows: 





: POR x Pp 
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DIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Would you state your full name, please? A Percy Allen 
Sigler. : 

* * * 

40) BY MR. BERLOW: 

Q. Are you employed at the present time? A. No. Iam a retired 
government employee. 

Q. When were you last employed? A. I retired in November of -- 
you say when? 

Q. Yes. A. I retired in November 1954. ) 

Q. How were you employed at that time? A. I was employed at 
the National Bureau of Standards, Department of Commerce. 

41 Q. In Washington, D. C.? A. Washington, D. C. 

Q. And for how long had you been employed by the National Bureau 
of Standards? A. Approximately twenty-six years. | 

* * aK Ie 

BY MR. BERLOW: ! ‘ 

Q. In what capacity were you employed there 2 A. As a Techno- 
logist on Flooring Materials, GS-12 I think is the Civil Service rating. 

* * * 

Q. During your employment with the National Bureau of Standards 
would you tell us the nature and type of work you did in regard to floor- 
ing materials? A. Well it was research investigations on methods and 
evaluating the physical properties and performance of flooring materials. 

* * + * 

42 BY MR. BERLOW: | 

Q. Did there come atime, Mr. Sigler, when you examined the 
Post Office Building, located at 13th and Pennsylvania Avenue, North- 
west, in the District of Columbia? A. Yes. | | 

Q. And when was it that you made an examination there? A. Friday, 
December 13th. ! 

Q. And what was it that you examined? A. A marble floor ina 
lobby entrance into the Benjamin Franklin Post Office, on the Pennsylvania 


4? 


eels” 
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Avenue side. 

Q. Other than the marble floor did you see anything else on that 
floor? A. There was a chain link rubber mat and a corrugated rubber 
mat leading from one door, leading from that door to another interior 
door, and to the left of that was a corrugated rubber mat diagonally 
leading from another entrance to another internal door. 

Q. Whs there any mat between those two mats? A. No. 

* x * * 

THE COURT: Mr. Berlow, which of the two mats is the corrugated 

‘mat and which is the chain link mat? Is the one that is in front, in the 
foreground, the chain link mat? 

MR. BERLOW: Yes, your Honor. 


= * cd 


BY MR. BERLOW: 
Q. Calling your attention to the marble floor, Mr. Sigler, have you 
45 in your experience had occasion to conduct tests of that floor, or 
similar floors? A. We have had occasions to conduct tests of similar 


floors, only marble surfaces. 

Q. And would you tell us how those tests were conducted? 

* * * * 

THE WITNESS: Yes, sir. They were tested by means of a dynamic 
slipperiness tester which was designed and developed at the National 
Bureau of Standards in connection with my work there. We were called 
upon and had occasion to test floors in various government buildings and 

‘some hospitals and other type floorings in which marble floors were, and 
_ terrazo floors were involved. 
BY MR. BERLOW: 
Q. Did you evolve a standard of measurement to determine the 
_ Slipperiness of floors? A. We evolved a method which the Bureau used 
in conducting such tests. 

Q. And did you arrive at a figure or number as what would consti- 
tute a non-slippery or a slippery floor? A. In connection with our in- 
vestigation and the results obtained with this instrument in relation to 








27 : 

46 slipperiness as actually experienced, we indicated that a walkway 
surface having anti-step coefficiency of friction of four-tenths or greater, 
good traction would be experienced on such floors. On floor surfaces 
having anti-slip coefficiency of three-tenths or less, a poor traction was 
usually experienced. ! 

Q. Do you have an opinion as to the ers i of friction on the 
marble floor you observed at the Post Office on Friday, the 13th of 
December, 1957? A. Ihave an opinion on wha - 

Q. Would you state it? A, I would say that with a rubber test -- 
under dry conditions or under wet conditions, you mean ? 

Q. Under wet conditions. A. Under wet conditions the coefficient 
friction of a walkway is not constant. | 

THE COURT: What kind of a surface? ! 

THE WITNESS: Coefficient friction of a walkway surface is not a 
constant. It depends upon the other surface involved and on the condition 
of the two surfaces. I will have to pinpoint or qualify my statement as 
regards any particular value. | : f 

BY MR. BERLOW: | { 

Q. Would you assume that the floor was wet and that a leather heel 

47 was involved? A. Well, if a leather heel was. involved under wet . 
conditions I would anticipate a coefficient of between: two-tenths and three- 
tenths -- less than three-tenths, sir. : 

THE COURT: Which means what? Good or poor traction ? | 

THE WITNESS: It would indicate poor traction under wet conditions. 

THE COURT: Give me again what the coefficient is for good 


traction ? ; 
THE WITNESS: Four-tenths or more, or sid 
* * * * 


48 Q. Would you tell us what, in your opinion, would be the effect 
on a pedestrian and stepping from the chain link mat, | | that you observed, 
to the marble floor? A. Well, I don't know whether I understand — 
you mean by "effect". | 
. Q. Well, what in your opinion would occur, and would you tell us 
why? A. Well, a person stepping say from such a surface, having very 
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good traction, onto a surface having poor traction, there is an element 





| 
49 of surprise involved in many slips and falls. 
Q. Does that element increase or decrease the likelihood of a | 
slip or fall? A. It would increase it if you were to go from a floor sur- 
face with good traction to one having poor traction. | 
* * cd * 
Q. Now when you were there did you observe any signs in regard 
to slipperiness? Did you see any there? A, No. | 
. ae * x xK 
50 Q. When you were employed by the government, Mr. Sigler, did ! 


you publish any articles in connection with your work? A. Yes. 
* * * * 
Q. Those articles that you wrote, were they published by the 
U.S. Government? A. Some of them were. One in particular, describ- 
ol ing industry, and typical test data was published in the Bureau journal 
of Research in May 1948, entitled Measurement of Surfaces of Walkway 
Surfaces. 
Q. Do you have that with you? A. Yes. Here is a reprint or 
copy of that particular research paper. 
3 MR. BERLOW: Would you mark this ? 

THE COURT: When you say "mark this, " are you marking it for 
identification? 
MR. BERLOW: Yes, sir. 
THE COURT: Always state what you are asking her to do. 
MR. BERLOW: For identification, your Honor. 


(Plaintiff's Exhibit No. 5 was marked for 
identification. ) 


*x * * * 
THE COURT: Proceed in your own way. It is admitted. 


(Plaintiff's Exhibit No. 5, previously 
marked for identification, was received 
in evidence. ) 


. 
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54 Q. Is the material of which this floor was constructed in that Table 
which I have just shown you? A. Notas such. The floor involved is 
not a terrazzo. A terrazzo floor is a composition of marble chips ina 
matrix of Portland Cement. We have tested terrazzo floors containing 
marble chips of a similar composition, a cart of green marble. This 
particular floor is a green serpentine or a marble. | 

THE COURT: Green serpentine marble? | 

THE WITNESS: Yes. Technically spoken of as a green serpentine, 
or a marble. 

THE COURT: Is green serpentine floor marble? Is that a techni- 
cal name? | 

THE WITNESS: Yes. Terrazzo floors. This particular marble 
is frequently crushed and the marble aggregate is used in terrazzo floors. 
BY MR. BERLOW: | 

Q. And terrazzo is referred to in that chart? A. Yes. 

55 THE COURT: Is the green serpentine floor marble referred to in 
that Chart? : 

A. Beg pardon? 

THE COURT: Is the green serpentine listed in that Chart? 

THE WITNESS: Well, in Test Number 4, that was conducted on a 
terrazzo floor containing green marble chips. | 

BY MR. BERLOW: | 

Q. And then would the result received from that test in your opin- 
ion be comparable to the results which -- i 

THE COURT: What do you mean by "comparable"? 

MR. BERLOW: The same. 

THE COURT: Very well. 

BY MR. BERLOW: : 

Q. (Continuing) -- the same as you would receive from -- A. I 
would expect to obtain coefficiency of friction on the marble floor that I 
observed at the Post Office similar to those obtained on the terrazzo 
floor shown as Test Number 4. 

Q. In Table 2? A. Table 2. 
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Q. And Plaintiff's Exhibit number 5? A. Yes. I said, by com- 
' parable I mean with, say, a rubber heel test under wet conditions, I 


would anticipate coefficiency of around three-tenths. With a leather 
56 test heel under wet conditions I would anticipate coefficiency of 
around two-tenths. I wouldn't like to confine it down to hundredths of a 
second decimal place. 
a * * 
CROSS-EXAMINATION 
BY MR. CASEY: 
Q. Mr. Sigler, what would be the coefficient of a person with 
_ galoshes, on this type of floor? A. Well, that may depend entirely on 
the design of footwear. That would be a rubber footwear and would be 
something comparable to, say, a rubber heel. The rubber surface -- 
the two surfaces have contact, and the two surfaces of contact would be 
rubber and the floor surface would not. 
* * * * 
o7 MR. BERLOW: At this time, your Honor, I would like to offer in 
evidence the weather report which it has been stipulated by both sides 
may be admissible. 


* * x 


58 (Plaintiff's exhibit number 6 was admitted 
| in evidence. ) 


* * * * 
60 MR. BERLOW: Your Honor, the only other witness that I have on 
_ the question of liability is the witness who observed the coat in the hospi- 
| tal, who I previously discussed with you. 

What that witness will testify very briefly is that she observed the 
_ coat on December 11th when visiting Mrs. Stello and observed that the 
_ coat was in a soiled and dirty condition at that time in the same area 
| where the stains presently appear on the coat. 

MR. CASEY: I will stipulate to that. 

‘THE COURT: So stipulated. 


* a 
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MRS. VIRGINIA SHEETS | 
was called as a witness for and on behalf of the government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 
BY MR. CASEY: ! 
Q. You are Mrs. Virginia Sheets? A. Yes. : 
Q. You are a registered nurse employed in the Post Office build- 
ing at 13th and Pennsylvania Avenue, Northwest, in the District of 
ceeasarrae. is that sae Ma'am? ri That is correct. 


Q. Mrs. Sheets, directing your attention to December 9th, 1955; 
do ae recall that ae A. Yes, I ay : 
| 

Q. Did therecome a time when you had occasion to see Mrs. 
Stello on that day? A. Yes, sir. 

Q. Would you tell us about it? A. We received a call about one 
o'clock in the afternoon. We were called to Benjamin Franklin Station. 
When I arrived down there I found Mrs. Stello lying on the floor. 

Q. Where? A. She was at the 13th Street end of the Benjamin 
Franklin Station. 


Q. Proceed.A.And she evidently had been badly injured. 
* * * | * 
BY MR. CASEY: | 

Q. Would you describe to us as best you can recall, Mrs. Sheets, 
exactly where she was when you found her? A. Well, she was on the 
floor nearest the far door, the one at 13th Street. | 

Q. There are two sets of doors. She was at the one nearest 13th 
Street; is that correct? A. That is correct. | 

Q. And is there a mat leading from that door straight aheadto 
another set of doors that leads into the post office department proper ? 
A. Yes, sir. | 

Q. Now with relation to that mat, would you tell us where she was 
lying? A. Well, she was nearest the entrance door and I would say 
that her right shoulder, part of her right side, were on the mat. Her 
feet were completely off. | 


* 
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THE COURT: You say that her body was on the mat and her feet 
were on the floor? 

A. Part of her right side. 

70 BY MR. CASEY: 

Q. In what direction were her feet pointing? A. Well, south and 
east. 

Q. With relation to the door that leads into the substation, the 
Benjamin Franklin substation, which way were her feet pointing? A. 
Well, toward that door. 

THE COURT: What was your answer? 

THE WITNESS: Toward that door. 

* ae aK * 

Q. Did you notice any water on the floor, on the marble? A. Not 
at the place where I was, no sir. 

* ae * % 

71 Q. Did you notice any water on the marble floor in that lobby 
between the two rubber mats? A. I didn't observe any. 

Q. Now did you have a conversation with Mrs. Stello? A. Yes, sir. 

Q. Would you tell us what she said? A. Well, when I went down 

_ there I first went back to find out about what to do with her, whether she 
_ was eligible for Employees Compensation. When she was not I got in 
contact with her family doctor. 

When I first went down she made the statement that she should 
have listened to her husband and have worn her galoshes. 

5 aK * ae 

Q. Now did you put a blanket over Mrs. Stello? A. Yes, sir. 

Q. Do you recall if that blanket got water on it as a result of 

72 being on her? A. No. 
* a bd * 
BY MR. CASEY: 

Q. I show you Plaintiff's Exhibit number 1, and ask you if you re- 
call that this is the coat she wore? A. I couldn't say. 

Q. Well, assuming that this is the coat, and evidently it is, what 
portion of this coat was on that rubber mat to the best of your recollection, 


i 
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this being the right shoulder, can you point out to us on this coat? 
-A. Well, I would say that the upper section, down to epont here 
(indicating). | 

Q. Hold your voice up. And you are re from the upper 
section, from say about the hipline up? A. Yes. : 

Q. Now do you recall if the coat was turned up and the lining was 
turned up so that she was lying with the lining laying against the ground ? 

73 Do you recall that? A. No, I do not. 3 

Ss % % ie 

CROSS-EXAMINATION 
BY MR. BERLOW: | 

* * * + 

74 Q. And was it ever brought to your attention that before you 
arrived anybody had moved her? A. No. 

75 Q. So far as you know she had not been moved? A. No. 

Q. So that the fact is you don't know what the condition of the floor 
was underneath her body, do you? A. No, I do not. : 

x % * 

77 BY MR. BERLOW: 

Q. At that time did you observe anything that struck you as being 
significant at that time in that area? A. Nothing that I can think of. I 
don't know just exactly what you mean. | 

Q. Well, you have told us already in that you saw there 
at that time, did you not? A. Yes, sir. 


* * te * 


THE COURT: Now did you observe, after you picked up the pillow, 
whether it was wet underneath? : 
THE WITNESS: No, sir. ! 
THE COURT: You did not observe? | 
THE WITNESS: No, sir. 
THE COURT: Very well. Step down. 
(Witness excused. ) 





34 
80 x * 
| CALLEN K. REED 
was called as a witness for and on behalf of the government and, having 
- been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. You are Lieutenant Callen K. Reed? A. 
THE COURT: What is his first name? 
MR. CASEY: C-a-l-l-e-n. Callen Reed. 
BY MR. CASEY: 
Q. You are a Lieutenant on the Guard Force of the General Ser- 
vices Administration; is that correct, sir? A. That is right. 
81 Q. Directing your attention, Lieutenant Reed, to December 9th, 
1955, were you on the Police Force at that time? A. I was. 
Q. What was your rank at that time? A. Sergeant. 
Q. And on that day, sir, were you the Sergeant of the Guard for 
_ the new Post Office Building at 13th and Pennsylvania Avenue, Northwest, 


in the District of Columbia? A. I was. 
| Q. Directing your attention, sir, to about one p.m. on that date, 


did you have occasion to see the plaintiff in this case, Mrs. Stello? 
AL Idid. 
Q. Would you tell us about it, sir? A. At approximately one 
| p.m., on December 9th, I received a call in the Guard Office that a 
person had been injured in the Ben Franklin Station. 
I immediately went to the scene and I found Mrs. Stello lying on 
the floor and a nurse in attendance. 
Q. Now, sir, did you have occasion when you went there that day 
to observe the floor? A. I did. 
Q. What was the condition of that floor as you found it? A. It 
82 was dry. 
Q. Did you specifically, sir, look at the area between the two 
rubber mats? A. Yes, sir. | . 
Q. Did you see any water? A. No, sir. 
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Q. Would you tell us, sir, did you observe the area around the 
area in which Mrs. Stello was lying? A, She was lying partially on the 
mat and the mat could have been damp, I don't know, it was a black mat 
but it wasn't shiny like as if it was good and wet. 

Q. Was a portion of her body on the marble floor off of the mat? 
A. Yes, sir. ! 

Q. Did you see any water around her feet? A. No, sir. 

Q. Any water around any portion of her body that was on the floor? 
A. I did not. 

* * * i 

83 CROSS-EXAMINATION -- resumed 
BY MR. BERLOW: 

Q. Have you told us, now, everything that you observed? 

THE COURT: No, no, no, no. I am not going to permit that kind 
of a trap to any witness. You ask specific questions. You know, you can 
observe hundreds of things, and you cannot ask for an enumeration. I 
notice you did that with the other witness. That kind of a question and 
the answer does not make any impression on me at all. 

You can ask him whether he saw specific things, yes. Besides 
which, he was not asked on direct examination to enumerate every ob- 
ject that he observed. | 

MR. BERLOW: Thank you, your Honor. | 

84 * * * * 
BY MR. BERLOW: 

Q. Did you see signs there? A, Yes, sir. ; 

Q. Where were they? A. They were ona stand, a straight piece 
of wood with a sign up onit. It is a red sign that we put at all entrances 
during bad weather. | 

85 THE COURT: Will you repeat your answer? | 

THE WITNESS: It was a red sign on a Stick, straight up, so people 

could see it when they entered the building. - 
BY MR. BERLOW: — | 

Q. You say that you put that at all of your entrances. What do you 

mean by "we"? A. That is taken care of by the — ee office. 


gary. 
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If we find a condition that doesn't have one we usually notify the Superin- 
tendent's office. 
THE COURT: Will the reporter please read that answer? 
(The reporter read the answer. ) 
BY MR. BERLOW: 
Q. You have had occasion to give us -- to give to the Superinten- 
dent's office such notice? A. I have not. 
Q. You have never in fact given any such notice, have you? 
A. They are my instructions, that those signs are put up by the 
_ Superintendent's office. If I find there are none up, or if I ever find 
out there is none up there, then I am supposed to call the Superintendent's 
office. 
Q. But my question was: you never have found that there was none 
up there? A, It was one up at the northwest entrance that day. But I 
have never observed any other entrance that did not have it or needed 
86 one, rather. 
Q. You just know that that is your instruction? A. That is right. 
THE COURT: Do not argue with the witness. I think we will take 


our usual mid-afternoon recess at this time. 
*x * x 


MR. CASEY: Thank you, Your Honor. 
Your Honor, I have only one other witness. That is Officer 
Craddock who responded the same as the officer on the stand. If Mr. 
Berlow will stipulate that his answers will be the same -- 
87 MR. BERLOW: I will stipulate that he will so testify. 
| * * * * 
99 GEORGE BOOTH 
was called as a witness for and on behalf of the United States Government 

and, having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR.- CASEY: | 
Q. Your name is George Booth; is that correct, sir? A. Yes, sir. 


* : * 
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100 Q. Mr. Booth, directing your attention to December 9, 1955, on 
that date were you employed by the General Services Administration in 
the Post Office Department building at 13th and Pennsylvania Avenue, 
Northwest, in the District of Columbia? A. Yes sir, I was. 
Q. And how long had you been so employed ? A. Twenty-four 
years, in that building. 
Q. And what were your duties? A. Laborer. 
Q. As alaborer what was your job? A. To take care of the lobby. 
THE COURT: To do what? . 
THE WITNESS: To take care of the lobby. 
BY MR. CASEY: : 
Q. What lobby? A. Benjamin Franklin Station. 
Q. Where is that lobby? A. Well, the building is on, between 
12th and 13th Street on Pennsylvania Avenue. 
Q. Did you take care of both lobbies, the one at 12th Street and 
the one at 13th Street? A. Yes, sir. 


| 


That led into the Benjamin Franklin Substation ? A. Yes, sir. 
And were you so engaged on December 9, 1955? A. Yes, sir. 
What type of a day was that, sir? A. Well, it was drizzling 


What time did you come to work? A. Eight o'clock. 
What were your duties on that day -- it was a drizzling raining 
day, as you say? A. To put the signs out. | 

Q. What signs? 

MR. BERLOW: Objection, your Honor. 

THE COURT: On what ground? 

MR. BERLOW: On the ground that interrogatories were submitted 
to the defendant by the plaintiff in this case inquiring as to the basis for 
the allegation of contributory negligence, and at that time there was no 
statement made that any signs were present. i 

THE COURT: I do not know that this goes to negligence. This 
goes to allegations of the defendant's negligence. | 

MR. BERLOW: Yes, your Honor. And further, neither in the 


i 
| 
| 
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answer nor in any of the pretrial proceedings in this case was it alleged 


by the government that any signs were present at any time. Thirdly, -- 
102 THE COURT: This is evidentiary. 
MR. BERLOW: Yes. And thirdly, your Honor, it has been stipu- 
lated in this case that the photographs represent the scene at the time, 
and there were no signs there. 


I say at this time that prior to Mr. Casey's opening statement I 
was never advised of the presence of the signs, despite repeated inter- 
rogation at the pretrial proceedings, by interrogatories, nor in the two 
depositions that were taken. 

THE COURT: Now what interrogatory do you particularly or speci- 

- fically contend should have elicited this information? 
| MR. BERLOW: Yes. 

MR. CASEY: I might suggest, your Honor, the government's 
answer to defendant's interrogatory number three summarizes this 

witness's testimony. 

THE COURT: I don't have it before me. Would you read it to me? 

MR. BERLOW: Would you care to hear the interrogatory or the 
answer ? 

MR. CASEY: "Booth. Washington, D.C.: It is the duty of this 

person to keep the post office clean. When it is raining his duties 

are confined to Benjamin Franklin Station, consisting of main- 
taining the lobbies on 12th and 13th Streets sides dry." 

MR. BERLOW: And the interrogatory was, your Honor: 

"State the names and addresses of all persons known to the defen- 

dant who was responsible for the proper care, cleaning and main- 

tenance of the floor area upon which the female plaintiff fell, and 
state the nature and type of duties performed by said persons and 
the dates of their employments." 
| Now he is commencing to testify that one of the duties he was to 
perform was to place these signs in the area. The-interrogatory -- 

THE COURT: His duty was to take care of the lobby. While there 

are many things he may have done in taking care of the lobby his duty was 
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to take care of the lobby; while there are many other things he may have 
done is evidentiary. | 


I will overrule the objection. | 
* * * ‘ 
104 BY MR. CASEY: | 
Q. What did you do when you came in to work at eight-thirty in 
the morning? A. The first thing, if it was raining, was put the signs 
out. | 
Q. What did you do on this morning, December 9th, 1955? A. 
Put them out at all times, when it is raining. : 
Q. On this date, Mr. Booth, December 9th, did you put the signs 
out? A. Yes, sir. 
Q. Where did you put the signs? A. In the small lobby on the 13th 
Street side, and on the 12th Street side. : 
* * *x if 
Q. How many signs did you put in the 13th Street side of the lobby? 
A. Two signs. | 
Q. Where did you place each sign? A. One fobing the Avenue 
and the other one the Benjamin Franklin Station. | 
105 Q. Now were those signs placed inside the iobiter? A. In where 
the mats are at. 
Q. Did you place them at the end of each mat? ‘és Yes, sir. 
Q. And could you see those signs as you come in the front door? 
A. Oh yes, yes sir, you could see them. 
Q. All right, now, what else were your dutiend on that day? 
THE COURT: He says signs. But what signs? | 
> MR. CASEY: Oh, Iam sorry, your Honor. : 
BY MR. CASEY: | 
Q. Tell us what the sign says. A. "Wet Floor. Watch your step." 
MR. CASEY: May I have this marked as Defendant's Exhibit 1 
for identification? 





(Defendant's Exhibit No. 1, was marked 
for identification. ) i 
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BY MR. CASEY: 

Q. I show you what has been marked as government's Exhibit 
number 1 for identification. What is this? A. That is the same sign 
as we have in the lobby. 

Q. Is this the same type of sign that was in the lobby on Decem- 
ber 9th, that you put up? A. Yes, sir. 

106 MR. CASEY: The government offers this in evidence, your Honor. 
THE COURT: It may be admitted. 


(Government's Exhibit No. 1, previously 
_ marked for identification, was received 
in evidence. ) 


MR. BERLOW: Your Honor, I don't want to repeat my objection. 
But my objection runs to any testimony as to these signs. 
THE COURT: Oh yes. You don't have to keep repeating it. 
BY MR. CASEY: 
Q. Mr. Booth, what other duties did you have on that day? A. 
Well, to wipe off the inside doors. 
THE COURT: To do what? 
THE WITNESS: Wipe off the doors, leading to the Benjamin 
Franklin Station. 
BY MR. CASEY: 
Q. What were your duties with regard to the floor? A. Well, I 
kept that dry. 
: How? A. By going from one entrance to another. 
How did you dry the floor? A. With a dry mop. 
Now what time did you go to lunch? A. Twelve o'clock. 
Did you check the lobby, the 13th Street entrance, before you 
~ went to lunch? A. Yes, sir. 
Q. What was the condition of that lobby? A. It was dry when I 
~ went to lunch. 
Q. Did you see any water between the two mats? A. No, sir. 
The two rubber mats? A. No, sir. 
What time did you come back from lunch? A. Twelve-thirty. 
Did you check that lobby when you came back from lunch, the 
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13th Street lobby? A. Yes, sir. : 

Q. Was there any water on the floor between the two rubber mats? 
A. No, sir. | 

Q. Did there come atime, Mr. Booth, that you iene that the 
plaintiff, Mrs. Stello, had fallen in the 13th Street lobby on that day ? 

Did you learn about that later on? A. Yes, sir. | 
108 Q. And did you arrive while she was on the floor? A, Yes, sir. 

Q. All right, now, Mr. Booth, from the time that you came back 
from lunch at twelve-thirty and checked that lobby and found that it was 
dry, until the time that you saw Mrs. Stello on the floor, how many 
times did you check that lobby? A. About three or four times. ‘ 

THE COURT: What do you mean by "check"? _ 

BY MR. CASEY: 

Q. What did you do when you went there these three or four times? 
A. Well, I mopped up the water, if I saw any. 

THE COURT: You did what? 

THE WITNESS: Mopped the water up. 

BY MR. CASEY: 3 

Q. Do you recall now if you saw any water there during that time? { 
A. No, sir. | 

THE COURT: When you Say "no," -- | 

MR. CASEY: That is ambiguous. 

THE COURT: Very well. 

109 BY MR. CASEY: : 

Q. When you say no, do you mean no you didn't see any water, or 
no you didn't mop any? A. No sir, I didn't see any water. 

> THE COURT: Did you have a mop with you? : 

THE WITNESS: Yes, sir. | 

BY MR. CASEY: : 

Q. Now when you went back there and Mrs. Stello was on the 
floor, did you check the floor at that time? A. Yes, sir: I looked at 
the floor and there wasn't any water. I didn't see any. 

Q. And it was your job to check for water, was it not? A. Yes, 
sir. : 

| 
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%* * * * 


CROSS EXAMINATION 


BY MR. BERLOW: 
Q. Mr. Booth, in addition to it being one of your duties to keep 


the postoffice clean, it is also one of your duties, is it not, to see to it 
that the signs are placed up on rainy days? A. Yes, sir. 


110 ak * * * 
MR. BERLOW: Your Honor, I wouldn't be waiving my objection 


by inquiring as to these signs? 
THE COURT: Oh no. 
* % oe * 
111 Q. Now how do you attach these signs to something upon which 
they can stand? A. Well, they have a pole, I would say about four feet 
and a half, or something like that, with that attached on there. 
112 Q. And this is slipped in there? A. Yes, sir. 
THE COURT: And what does the pole rest on? 
THE WITNESS: It has got stands, like, at the bottom -- three legs. 
* a * x 
Q. And in reference to the front door leading out to Pennsylvania 
Avenue, was this sign facing that? A. Yes, sir. 
Q. it was at the end of the mat that comes in closest to 13th Street; 
is that right? A. Yes, sir. That is, as you come in the door, it just 
_ faces you as you come in the door. 
Q. Now let's say this is the mat that is closest to 13th Street, 
and this sign would be some place here, would it not (indicating) ? 
A. Yes, sir. 
* * * * 
Q. Right. So how far would this sign be from the door that led 
in to where the elevators were? A. Well, I would say about three or 
113 four feet. 
Q. And this was the area, this was what faced the people? A. When 


they came in, yes sir. 
* * * * 
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122. THE COURT: Well, how does the government counsel know that 
you put these signs up? Did you tell that to anybody ? , 

THE WITNESS: No, sir. i 

THE COURT: Well, did your boss talk to you about this after this 
lady fell? 

THE WITNESS: He asked me if I had the signs out. I told him yes. 

THE COURT: Very well. 

BY MR. BERLOW: 

Q. And when was that? Was that before March of this year, of 
1957? A. Well, yes sir. He always asks me did I put the signs out, 
especially when it is raining. 

123 Q. He asks you that every time it rains? A. Yes, sir. 

Q. And you have always answered in the affirmative ? A. Yes, sir. 

Q. Now do you, from your own observation, did you see anything 
that would make it important or necessary to have such signs there ? 

A. Yes sir, it is necessary when it is raining. | 

Q. And it is because when the floor is wet it is slippery; isn't that 
right? A. Yes, sir. 

Q. How do you know that? 

THE COURT: Oh well, we will assume that. We will assume that 
all floors are slippery with different degrees when they are wet. 

BY MR. BERLOW: 

Q. I understand that on that day, on that day that Mrs. Stello 
fell, which is December 9th of 1955, that you did mop the floor, did you 
not? A. Well, I mops it any time I see it is wet. : 

Q. I want to know whether you recall whether or not on this day 
you mopped it? A. Yes, sir. | 

Q. What time was it that you mopped it? A. well, I mopped it 

124 three or four times. 

Q. And what time was the first time you mopped it? A. Oh, about 
eight-thirty. | 

Q. And when was the next time? A. Oh, about ene o'clock, some- 
thing like that. 
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Q@. And when was the next time? A. About a quarter after nine. 

THE COURT: What was the last answer? 

THE WITNESS: A quarter after nine. 

BY MR. BERLOW: 

Q. And when was the next time? A. About half past nine. 

Q. About half past nine? A. Yes, sir. 

THE COURT: Half past what? 

THE WITNESS: Half past nine. 

BY MR. BERLOW: 

Q. And when was the fourth time? A. About ten o'clock. 

Q. Now on all of those times that you mopped it, the floor was 
wet, was it not? A. Well, I wouldn't say it was real wet, but with people 
coming in shaking their umbrellas, I just go along with the mop and wipe 
it up. 

125 Q. And there was moisture on the floor there? ‘You mopped up the 
water, didn't you? A. Well, it has to be water. 

Q. And you noticed that between nine and nine-thirty some water 
had accumulated on that floor, did it not? A. Well, just a little, like I 

_ Say, when they shake their umbrellas as it gets on the floor. 

Q. And so you had to mop it up? A. It kept drying. 

Q. And you mopped it up at the times you have stated, and you 
observed water there at those times, did younot? A. Well, some places. 

Q. Would you tell me in what places? What area in that vestibule? 
A. Well, the most water comes in on the 12th Street side. 

THE COURT: What was your answer? Speak up louder. 

THE WITNESS: The most of it is on the 12th Street side, the en- 

_ trance coming off Pennsylvania Avenue side, the 12th Street side. 
; * * * x 
128 REDIRECT EXAMINATION 
BY MR. CASEY: 

Q. Mr. Booth, you told Mr. Berlow, this attorney right here, the 
last time you mopped was about ten o'clock in the morning. Do you re- 
call on that date that you had to mop again between then and the time you 


went to lunch? A. If any water was around... 
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Q. Do you remember mopping again? A. Yes, sir. 

Q. When did you mop again? 

MR. BERLOW: I object. That question was leading. 

129 THE COURT: Objection overruled. It is proper redirect. 
BY MR. CASEY: 

Q. When did you mop again? This is after ten o'clock now. 
A. After ten? 

Q. Well, let's say between ten o'clock and the time you went to 
lunch at twelve, do you remember if you mopped again? A. No, not 
until I came back, because the floor was dried up then. 

Q. Now when you came back from lunch at twelve-thirty -- 

A. Ichecked. | 

Q. -- you checked. Did you look on the floor to see if there was 
any water? A. Yes, sir. : 

Q. Was there any water? A. I didn't see any. 

Q. Now from that time until you came back around and found Mrs. 
Stello there, which I understand was about one o' relock, did you come 
back again and look? A. Yes, sir. 

Q. Did you see any water? A. No. The floor was dry. 

5 * K | * 

131 RULING OF THE COURT | 

THE COURT: This is an action under your Federal Tort Claims 
Act against the United States. 

The plaintiff claims that she was injured while in a corridor of the 
Post Office Building adjoining the Benjamin Franklin Post Office Station 
in the City of Washington. | ! 

Her contention is that she fell on the floor as a result of negligence 
of the defendant in maintaining the building. That is, specifically, the 
lobby in which she fell. | 

It is elementary, of course, that the law of the place where the 

_ alleged tort is claimed to have been committed governs the rights of the 
parties under the Federal Tort Claims Act. Consequently, this case is 
governed by the law of the District of Columbia. __ 
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The Court finds the facts to be as follows: on December 9, 1955, 
which was the date of the accident, it was drizzling slightly on and off 
from early morning. 
, The plaintiff, about one o'clock in the afternoon, entered the Post 
Office Building for the purpose of going to the Benjamin Franklin Station 
_ in order to transact some business. The building had two entrances 
facing Pennsylvania Avenue: ‘one was marked "Benjamin Franklin 
Station, " and the other was marked "Post Office Department." 
132 The direct entrance to the Post Office Station was through the 
door first mentioned. 
The plaintiff, however, entered through the second door as a mat- 
ter of personal convenience, and went through the lobby or the corridor, 
_ whichever you may want to call it, on her way to enter the station. She 
_ was walking along a chain link mat which had been laid on the floor, and 
she came to a point where she had to step off to the bare floor from the 
mat, and as she did she slipped on the floor and was seriously injured. 
_ She claims that the floor was wet, and that the fall that she sustained 
was due to the defendant's negligence in maintaining the floor. 
The basic principles governing a fall of a person ina building 
open to the public are laid down by the Court of Appeals for this Circuit 
- in Woolworth Company vs. Williams, 59 Appeals D.C., 347. 
The Court called attention to the basic rule that the mere happen- 
ing of the accident does not shift to the defendant the burden of estab- 
_ lishing the accident did not occur through its negligence; nor does it 
_ create a presumption of negligence. 

The Court further stated that the defendant was not an insurer 
against accidents to persons entering the premises, and that until it is 
133 established that the accident was occasioned through the negligence 
of the defendant's employees, or as the result of an existence of a con- 

_ dition of which the defendant had either actual or constructive notice, 
- there can be no recovery. 
In this case it is claimed that the defendant was guilty of negligence 
in not having a mat that was continuously laid from the front of the door 


“ oe “he 
4 eS rh 
Rice se oes 
AMT TA tat cee 
“er JARI SE 
eter at, ae 


¥ 
bir. ical as i 
eo Od 


47 | 
through which the plaintiff entered, into the Post Office branch or 
station. : 

It is undisputed, however, that there was such a continuous mat 
from the door marked Benjamin Franklin Station, and such a mat was 
therefore available to the plaintiff if she had used the door intended for 
patrons of the Post Office Station. 

The plaintiff relies on the case of Doctors Hospital versus Badgley, 
81 Appeals D.C. 171, which lays down the rules governing cases of falls 
on wet floors in public buildings in a very lucid option written by Chief 
Judge Edgerton. 

In that case it appeared that the owner of the building in question, 
the building being a hospital, made no effort during the six hours from 
eleven thirty a.m. when the floor had been mopped and the time of the 
accident, to make any effort to obviate what the Court referred to as a 

134 "wetting process" that was going on continuously by reason of the 
fact that the day was wet and a great many people were constantly enter- 
ing the building and shedding water from shoes and umbrellas. 

The Court held that the jury was justified in inferring in that case 
that the owner of the building was negligent by reason of those facts. 

It must be observed that the Court did not hold that this was negli- 
gence as a matter of law, but merely that the jury was justified in in- 
ferring those facts, because Chief Judge Edgerton stated: "Whether 
this Court would or would not have reached the same conclusions of 
course is immaterial." ! 

In this instance the evidence shows further that the defendant put 
up prominent signs, with a red background, with large white letters, 


reading as follows: "Wet Floor. Watch your step." : 


In addition to that, the government offered evidence that it had a 
laborer assigned who, according to his testimony, which the Court be- 


lieves, checked the floor constantly to determine whether it was wet and 
mopped it from time to time during the morning. - ~ ! 

Thus it is clear to the Court that the Doctors Hospital case is not 
applicable, for the —— that existed in that case is completely 
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135 negatived in the case at bar. 
The Court is of the opinion that the defendant used due diligence 


and did everything reasonably possible to prevent such an accident as 


unfortunately happened to the plaintiff. 
The Court, therefore, finds that no negligence has been established 


against the defendant, and that therefore the plaintiff is not entitled to 


recover. 
The Court finds it unnecessary to determine whether the plaintiff 


was guilty of contributory negligence, although if it was necessary to do 
so the Court would find that no contributory negligence has been estab- 
lished. 
) The Court might add in conclusion that, of course, the accident 
that the plaintiff sustained was a major tragedy. The Court is not un- 
_ mindful of that fact. However, the question before the Court is merely 
_ whether the government should compensate her for the injuries that she 
sustained, and she would be entitled to such compensation only if the 
Government were at fault. The Court does not find that the government 
3 was at fault within the principles of law applicable in such cases. 
Accordingly, a judgment will be rendered for the defendant. 
MR. CASEY: May it please the Court, may your oral findings of 
136 fact and conclusions of law suffice in this case ? 
THE COURT: Yes, indeed. Say the Court's oral decision will 
constitute the findings of fact and conclusions of law. 
The Court wishes to thank both counsel for the very able manner 
in which this case was tried. 
(Whereupon, at 3:40 o'clock p.m., the instant 
proceeding was concluded. ) 
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No. 14361 
QUESTIONS PRESENTED 


In a suit for negligence brought by a party injured as the 
result of a fall in the lobby of the United States Post Office 
Department Building, Pennsylvania Avenue between 12th and 
13th Streets, Northwest, Washington, D. C., where it has been 
alleged in the complaint that the Government was negligent 
in maintaining and caring for the floor of the lobby, as well as 
negligent in failing to warn the party plaintiff of the unsafe 
condition of floor of the lobby, which allegations were denied 
in the defendant’s answer, in the opinion of the appellee the 
following questions are presented: 

I. Is it proper by the interrogatory procedures under Rule 
33 of the Federal Rules of Civil Procedure to require the Gov- 
ernment as defendant in a Federal Tort Claims case to submit 
and furnish any and all statements of witnesses taken or given 
by the Government and its agents, in a case where no request 
or showing was made under Rule 34 of the Federal Rules of 
Civil Procedure? 

II. Is a defendant precluded from introducing evidence of 
the posting of a warning sign where defendant denies in its 
answer the allegation made in plaintifi’s complaint that de- 
fendant was negligent in failing to warn plaintiff of the unsafe 
condition of the floor? 

ITI. Does the record in this cause contain evidence to sup- 
port the trial court’s finding that the defendant exercised due 
care in maintaining the public areaway? 

IV. Does appellant show any reason for rejection of the 
findings made by the trier of fact? 








Argumente: : 
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By The Evidence 
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No. 14361 


Karuryn J. STELLO, APPELLANT 
v. 
Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
in a suit for personal injuries, special expenses, and loss of 
consortium (J. A. 1, 9). The appellant, Kathryn J. Stello, 
individually and as Administratrix of the Estate of Charles H. 
Stello, deceased, was the plaintiff in the District Court 
(J. A. 1). The appellee, sole defendant in the District. Court 
is the United States of America (J. A. 1). The complaint 
‘ alleged that the plaintiffs had suffered substantial damages 
as a result of the negligence of the appellee in maintaining the 
floor of a lobby in a wet and slippery condition and in negli- 
gently failing to remove said slippery and dangerous condi- 
tion or to warn the appellant of the existence of said unsafe 
condition? (J. A. 1). The appellee answered, denying that 


1Prior to the trial of this cause, party plaintiff, Charles H. Stello, 
died and Kathryn J. Stello was substituted as plaintiff in her capacity 
as administratrix of Charles H. Stello’sestate. (R- i 

? As is to be noted above, the complaint was in terms of “wet and slip- 
pery condition” of the floor surface. The complaint made no mention 
of any mat or other floor covering (Cf. J. A. 46-47). 
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it was negligent as alleged (J. A. 3). The- District Court, 
after a trial before the court, without a jury, concluded that 

appellee was not negligent (J. A. 48). Judgment for appellee 
was entered December 23, 1957 (J. A. 9). This appeal fol- 
lowed €J. A. 9). 

About one o’clock (J. A. 31, 34, 45) in the afternoon of 
December 9, 1955 (J. A.1, 13), the appellant, Kathryn J. 
Stello, entered the United States Post Office Department 
Building, Pennsylvania Avenue between 12th and 13th Streets 
Northwest, Washington, D. C., for the purpose of mailing a 
package at the Benjamin Franklin Station (J. A. 1, 13, 14, 15). 
There were two entrances facing the Pennsylvania Avenue 
area from whence Mrs. Stello came (J. A. 11). One entrance 
marked “Benjamin Franklin Station” led directly to a public 
post office of that name which was located on the street floor 
of the building and which provided postal mailing service to 
the general public (J. A. 11, 19). The other entrance marked 
“Post Office Department” led directly to elevators serving the 
administrative offices of the Post Office Department and other 
government agencies (J. A. 11,31, 42). 

Although Mrs. Stello intended to go to the Benjamin Frank- 
jin Station she did not use the entrance so marked when she 
entered the building (J. A. 14). Instead, as a matter of per- 
sonal choice, she entered the building through the entrance 
marked “Post Office Department” (J. A. 19). Immediately 
beyond the doors of these entrances, there was a lobby or cor- 
ridor (J. A. 12). 

At the time when Mrs. Stello entered the building, dare 
were two continuous rubber mats laid on the floor of the lobby 
{J. A. 12, 34, 40). One continuous rubber mat was laid on a 
direct line from the door marked “Benjamin Franklin Sta- 
tion” to that Postoffice Station (J. A. 12). The other continu- 
ous rubber mat was laid on a direct line from the door marked 
“Post Office Department” to the elevators (J. A. 12). Inside 


marked “Post Office Department” stood a sign facing the street 
gv. A. 35, 39, 42). ‘Fhe sign was mounted at the top of a pole 
dupe sian which Was pont four and one-half feet, high (J. A. 

e sign had a red background with white lettering 
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which read as follows: “Wet Floor. Watch Your Step.” (Ex- 
hibit No. 1.) This sign had been placed as aforesaid by the 
Government’s employee, George Booth, who was responsible 
for the proper care, cleaning and maintenance of the lobby area 
(J. A. 37,39). It was the usual practice and duty of Mr. Booth 
to place warning signs throughout the lobby when the outside 
weather conditions were such that water might accumulate on 
the lobby floor area as a result of dripping from the umbrellas, 
clothing and footwear of persons coming into the building from 
the outside (J. A. 39, 43, 44). This warning sign was placed 
there by Mr. Booth immediately after his having reported for 
work that morning (J. A. 39). 

Mrs. Stello had used these entrances on previous occasions. 
She was aware that having chosen to enter the building by the 
wrong entrance it would be necessary for her, once she was 
inside the lobby, to make a ninety degree left turn in order to 
reach the Benjamin Franklin Station (J. A. 12, 14, 16). Ac- 
cordingly after she came through the doorway she walked onto 
the continuous rubber mat, turned and stepped off the mat, at 
which point she fell to the floor injuring herself (J. A. 12, 16, 
17, 20). The continuous rubber mat was not wet (J. A. 35) 
and the floor area surrounding where Mrs. Stello lay after her 
fall was dry and free from water (J. A. 32, 34, 41). 

The official Weather Bureau report revealed that it began to 
rain at 9:00 A. M. on December 9, 1955 and that the total 
measurable amount of precipitation which fell between 9: 00 
A. M. and 1: 00 P. M., the time when Mrs. Stello fell, was five 
one hundredths (5/100) of an inch (J. A. 10). 

Mr. Booth, the defendant’s employee, was required to dry 
mop the lobby area on four occasions after reporting for work, 
the last occasion being at 10:00 A. M. (J. A. 43, 44). In the 
time between 12:30 P. M. and 1:00 P. M., Mr. Booth examined 
the lobby floor on three or four occasions. His examinations 
disclosed that there was-no water present on the floor (J. A. 
41). 

Prior to the trial, interrogatories were addressed -by the 
plaintiff to the defendant requesting, among other things, that 
the defendant furnish the plaintiff. with true copies.of written 
statements made'to the United States Attorney .and ‘the Fed- 
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-eral Bureau of Investigation by defendant’s witnesses (J. A. 
5,6, 7). Plaintiff's motion to compel the defendant to answer 
this particular request was denied by the court (J. A. 8). 

During the course of the trial, the plaintiff objected to the 
introduction of evidence concerning the aforesaid warning sign 
and the placing of the same in the lobby (J. A. 37, 42). The 
warning sign and testimony relating to the placing of the sign 
were admitted by the court as evidentiary matter going to the 
issue raised by plaintiff’s allegation in her complaint that 
defendant was negligent in failing to warn the plaintiff of an 
unsafe condition and the defendant’s denial in its answer that 
it was not negligent (J. A.37, 38, 39). 

As a part of the defendant’s case, the nurse who attended 
Mrs. Stello after her fall, a building guard officer and a laborer 
all of whom came to the scene immediately after Mrs. Stello’s 
fall, each testified that there was no water present either on the 
lobby floor between the continuous rubber mats or in the im- 
mediate area where Mrs. Stello lay fallen (J. A. 32, 34, 35, 45). 
Counsel for the parties stipulated that another guard officer 
also would give similar testimony (J. A. 36). 

After both parties had closed their case, the court rendered 
judgment for the defendant, making oral findings of fact and 
conclusions of law. The court in its oral opinion found that 
the defendant had placed warning signs and that defendant 
had a laborer assigned to the task of examining the floor for 
water and who, when water was found on the floor, mopped 
the same. Accordingly, the court concluded that no negligence 
had been established against defendant since defendant had 
used due diligence and did everything reasonably possible to 
prevent such an accident as occurred to plaintiff (J. A. 45, 46, 
47, 48). 

RULES INVOLVED 

Federal Rules of Civil Procedure, Rule 33, provides: 

Any party may serve upon any adverse party written 
interrogatories to be answered by the party served or, 
if the party served is a public or private corporation 
or a partnership or association, by any officer or agent, 
who shall furnish such information as is available to the 
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party. Interrogatories may be served after commence- 
ment of the action and without leave of court, except 
that, if service is made by the plaintiff within 10 days 
after such commencement, leave of court granted with 
or without notice must first be obtained. The inter- 
rogatories shall be answered separately and fully in 
writing under oath. The answers shall be signed by the 
person making them; and the party upon whom the in- 
terrogatories have been served shall serve a copy of the 
answers on the party submitting the interrogatories 
within 15 days after the service of the interrogatories, 
unless the court, on motion and notice and for good 
cause shown, enlarges or shortens the time. Within 10 
days after service of interrogatories a party may serve 
written objections thereto together with a notice of 
hearing the objections at the earliest practicable time. 
Answers to interrogatories to which objection is made 
shall be deferred until the objections are determined. 

Interrogatories may relate to any matters which can 
be inquired into under Rule 26 (b), and the answers 
may be used to the same extent as provided in Rule 26 
(d) for the use of the deposition of a party. Inter- 
rogatories may be served after a deposition has been 
taken, and a deposition may be sought after inter- 
rogatories have been answered, but the court, on 
motion of the deponent or the party interrogated, may 
make such protective order as justice may require. The 
number of interrogatories or of sets of interrogatories 
to be served is not limited except as justice requires to 
protect the party from annoyance, expense, embarrass- 
ment, or oppression. The provisions of Rule 30 (b) are 
applicable for the protection of the party from whom 
answers to interrogatories are sought under this rule. 


Federal Rules of Civil Procedure, Rule 34, provides: 


Upon motion of any party showing good cause 
therefor and upon notice to all other parties, and sub- 
ject to the provisions of Rule 30 (b), the court in which 
an action is pending may (1) order any party to pro- 
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duce and permit the inspection and copying or photo- 
graphing, by or on behalf of the moving party, of any 
designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, 
which constitute or contain evidence relating to any of 
the matters within the scope of the examination per- 
mitted by Rule 26 (b) and which are in his possession, 
custody, or control; or (2) order any party to permit 
entry upon designated land or other property in his 
possession or control for the purpose of inspecting, meas- 
uring, surveying, or photographing the property or any 
designated object or operation thereon within the scope 
of the examination permitted by Rule 26 (b). The 
order shall specify the time, place, and manner of mak- 
ing the inspection and taking the copies and photo- 
graphs and may prescribe such terms and conditions as 
are just. 


SUMMARY OF ARGUMENT 


This is an appeal from a judgment of the District Court in 
favor of the defendant, appellee in this Court, in a suit for 
damages for personal injuries, special expenses, and loss of 
consortium brought by the plaintiff in her individual and rep- 
resentative capacities. The plaintiff below is the appellant 
in this Court. 

Prior to the trial of this action appellant, by means of written 
interrogatories, made a bare request for copies of statements 
which appellee had obtained from its witnesses in preparing for 
its defense of this suit. In the trial court she relied upon Rule 
33, Federal Rules of Civil Procedure. Appellant failed to show 
good cause for the production of such statements. Her re- 
quest was properly denied by the District Court. Her reliance 
in this Court of Appeals on Rule 34 of the Federal Rules of 
Civil Procedure is of no pertinence or merit. 

Inasmuch as issues were raised by allegations of negligence 
in the complaint and by the denial thereof in the answer filed 
in this cause, it was proper for the trial judge to admit evidence 
to establish appellee’s exercise of due care and freedom from 
negligence. 
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The findings by the trial judge, that appellee used due dili- 
gence and did everything possible to prevent accident and 
therefore appellee was not negligent as alleged, were ade- 
quately supported by evidence of appellee’s having laid rubber 
mats on the lobby floor, having placed warning signs in the 
lobby and having an employee who examined the floor at close 
intervals and dry mopped the floor when he found water was 
present thereon. Witnesses who responded to assist the fallen 
plaintiff saw no water on the floor. 

The trial court’s findings that recovery was barred because 
appellee had exercised due care and was not negligent cannot 
be considered “clearly erroneous” since it is reasonable to con- 
clude from the evidence in the case that the premises were not 
in an unsafe condition at the time of the accident. The issues 
of liability were all issues of fact. No basis exists for over- 
turning the determination of these issues by the trier of fact. 


ARGUMENT 
i 


The District Court correctly interpreted Rule 33 of the Fed- 
eral Rules of Civil Procedure; and, in the absence of 2 
showing of good cause, properly denied plaintiff’s request, 
on written interrogatories, to have defendant produce copies 
of written statements of defendant’s witnesses 


It appears from the argument set forth in paragraph num- 
bered 4 of appellant’s brief, that she would have this Court 
remand this case for a new trial on the ground that the District 
Court erroneously denied her request for production of written 
statements pursuant to Rule 34 of the Federal Rules of Civil 
Procedure. The record in this case does not reveal that the 
Plaintiff below, filed any pleading based upon or pursuant to 
Rule 34, to require the Government to produce documents. 

However, the record in this case does disclose that the Plain- 
tiff addressed certain interrogatories to the Government pur- 
suant to Rule 33 of the Federal Rules of Civil Procedure, one 
of which interrogatories reads as follows: 

“5 State whether any persons whose names appear in 
response to questions 1, 2, 3, and 4 have given a written 
or oral statement with respect to the facts known to 
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them. If said statement is written, set forth a true 
copy thereof. If said statement is oral, set forth the 
facts contained in said oral statement.” 


In response to the above quoted interrogatory, the Govern- 
ment answered, that all persons listed had given written state- 
ments but that objection was made to that portion of the inter- 
rogatory which required a copy of such statements to be sup- 
plied to the Plaintiff. The names and local addresses of these 
persons had been furnished by the Government in response 
to interrogatories numbered 2 and 3. The Plaintiff then filed 
& motion to compel answer to interrogatory wherein she moved 
the District Court for an order directing the Government to 
answer the interrogatory in question. 

Plaintiff asserted in her said motion that she was entitled to 
the copies of the statements requested by her in her interrog- 
atories, on the ground that the District Court had granted a 
similar motion to the Government. No other ground or reason 
for granting her motion was advanced by Plaintiff. 

Plaintiff did not contend or assert that she had previously 
made direct discovery attempts of these witnesses and found 
that they were no longer available or that they could be 
reached only with difficulty or that they refused to tell her 
their story of the facts known to them, or with respect to the 
two witnesses whose oral depositions she had already taken, 
that she found that they proved obstinate and their stories 
were suspect. 

In its opposition to Plaintiff’s said motion the Government 
directed the District Court’s attention to one of its rulings 
in another civil action. 

An interrogatory identical to the one above was filed in 
the United States District Court for the District of Colum- 
bia in the case of Best v. United States, Civil Action No. 
2030-56 at which time the District Court was called upon 
to rule on an objection to answering any part of such inter- 
rogatory. The District Court (Pine, J.) after hearing counsel 
for both parties therein ordered that the party be required to 
state whether or not statements had been obtained from wit- 
nesses but did not require the party to supply the opposition 
with copies of these statements. 
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Appellee herein contends that the above recited factual 
situation is governed by the principles of law laid down by 
the Supreme Court in the case of Hickman v. Taylor, 153 F. 
2d 212 (3rd Cir. 1945) aff’d 329 U. S. 495 (1947), rehearing 
denied 336 U.S. 921 (1949). In the Hickman case the plain- 
tiff therein sought by means of written interrogatories to ob- 
tain, purely as a matter of right, copies of statements of wit- 
nesses which statements were in the possession of the de- 
fendants and their attorney. The request to produce such 
documents, having been refused by the defendants and their 
attorney, the District Court ordered production of these doc- 
uments after finding that no recognizable privilege was 
involved. 

In affirming the judgment of the Circuit Court of Ap- 
peals which reversed the District Court, the Supreme Court 
held in effect that the District Court erred in ordering pro- 
duction of documents pursuant to written interrogatories when 
the party requesting such documents did not show the neces- 
sity therefor or did not show that denial of such production 
would unduly prejudice the preparation of the requesting 
party’s case or cause hardship or injustice to the requesting 
party. 

In its opinion the Supreme Court noted that production 
might be justified where the witnesses are no longer available 
or can be reached only with difficulty and that whether discov- 
ery should be allowed as to written statements secured from 
witnesses is discretionary with the trial judge. In this last 
mentioned connection the Supreme Court held that there was 
no room for that discretion to operate since there was no at- 
tempt by the requesting party to establish any reason why 
production should be required. 

Mr. Justice Jackson wrote a concurring opinion in the Hzck- 
man case and the following comment from his concurring opin- 
ion is pertinent to the facts and issue involved herein (p. 516 
of 329 U.S.): 

“Counsel for the petitioner candidly said on argument 
that he wanted this information to help prepare himself 
to examine witnesses, to make sure he overlooked noth- 
ing. He bases his claim to it in his brief on the view that 
the Rules were to do away with the old situation where 
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a law suit developed into “a battle of wits between 
counsel”. But a common law trial is and always should 
be an adversary proceeding. Discovery was hardly in- 
tended to enable a learned profession to perform its 
functions either without wits or on wits borrowed from 
the adversary.” 


* * * * e 


“Having been supplied the names of the witnesses, pe- 
titioner’s lawyer gives no reason why he cannot inter- 
view them himself. If an employee-witness refuses to 
tell his story, he, too, may be examined under the Rules. 
He may be compelled on discovery, as fully as on trial, 
to disclose his version of the facts’ ’(p. 518 of 329 U.S.). 


Similarly, in Knab v. Pennsylvania Railroad Co., 12 F. R. D. 
106 (D. C. Pa. 1952), the District Court held that the re- 
questing party does not have an absolute right to obtain on 
written interrogatories the statements of witnesses which 
adverse party has obtained from persons whom he or his 
agents have seen or interviewed, and the requesting party is 
not entitled to their statements in the absence of a showing 


that such witnesses had proved obstinate or fraudulent or had 
joined collusively to misrepresent facts to the requesting party. 

Also in Webster Motor Car Company v. Packard Motor Car 
Company, 16 F. R. D. 347 (D. C., D. C. 1954), the District 
Court went so far as to say that interrogatories may inquire 
into the existence of specific documents but a party may not 
be required by an interrogatory to attach a copy of the docu- 
ment. 

If, as Appellant contends in her brief, her motion to compel 
answer to interrogatory should be considered as having been 
made pursuant to Rule 34, requiring the production of original 
documents, she still could not prevail under that rule since 
here, too, it is shown by the surrounding facts and circum- 
stances that her request was not predicated upon good cause. 
Safeway Stores, Inc. v. Reynolds, 85 U. S. App. D. C. 194; 
176 F. 2d 476 (1949); Seals v. Capital Transit Company, 1 
F.R. D. 133 (D. C., D. C. 1940). 

In the instant case the District Court heard counsel for both 
parties prior to denying plaintiff’s motion. It is apparent 
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from the legal authority cited above that this decision of the 
District Court was proper. 


II 


The trial court properly admitted evidence tending to prove 
defendant’s exercise of due care and freedom from negli- 
gence where these matters were raised in plaintiff’s com- 
plaint and placed in issue by defendant’s answer 


In her complaint, the plaintiff below, alleged that the fall 
which caused her injuries was occasioned by reason of the 
negligence of the Government in maintaining the floor of the 
lobby and in negligently failing to remove an unsafe condition 
or “* * * to warn plaintiff or others of the existence of said 
unsafe condition.” In its answer to her complaint the Gov- 
ernment denied these allegations of negligence. 

In view of the foregoing position of the parties it would 
have been highly improper and prejudicial for the District 
Court to refuse to admit the Government’s evidence on this 
question. The Government’s freedom from negligence and 
exercise of due care were in issue. The evidence in question 
was clearly pertinent to that issue. In any event if the Dis- 
trict Court had any doubts about the admissibility of the evi- 
dence proferred by the Government, those doubts should have 
been resolved in favor of the Government and the evidence 
in question therefore admitted. United States v. E. Regens- 
burg & Sons, 124 F. Supp. 687 (D. C., N. Y. 1954), aff’d 221 
F. 2d 336 (1955), cert. denied 350 U.S. 842 (1955). 

What warning steps were taken by the Government with 
respect to any unsafe condition of the floor was a matter 
of evidence, the facts of which the Government need not plead; 
Cater Construction Co., Inc. v. Nischwitz, 111 F. 2d 971 (7th 
Cir. 1940), and the Government’s answer was not rendered bad 
by failure to plead evidence, Wolinsky v. Hoffman, 119 F. 
Supp. 286 (D. C. N. Y. 1954). It was not only unnecessary to 
plead this evidentiary matter but it would have been improper 
to do so. Moriarity v. Curran, 18 F. R. D. 461 (D. C. N. Y. 
1956). 
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On the point of what should or should not be pleaded, the 
Supreme Court in Hickman v. Taylor, supra, stated as follows 
(p. 501 of 329 U.S.): 


* * * “The new rules, however, restrict the pleadings 
to the task of general notice-giving and invest the 
deposition-discovery process with the vital role in the 
preparation for trial. The various instruments of dis- 
covery now serve (1) as a device along with the pre- 
trial hearing under Rule 16, to narrow and clarify the 
basic issues between the parties, and (2) as a device 
for ascertaining the facts, or information as to the ex- 
istence or whereabouts of facts, relative to those issues. 
Thus. Civil trials in the federal courts no longer need 
be carried on in the dark. The way is now clear, con- 
sistent with recognized privileges, for the parties to ob- 
tain the fullest possible knowledge of the issues and 
facts before trial.” 


As the Supreme Court has indicated above, civil trials need 
no longer be carried on in the dark if the parties choose to 
use the deposition-discovery process. The means have been 
provided. The burden is upon either of the parties to a suit 
to use these means in an artful and skillful manner if they need 
the assistance of the Courts in obtaining pretrial information 
concerning the issues involved in a suit or the facts relating 
to such issues. 

It is noteworthy, in view of appellant’s contentions relating 
to surprise, that she made no attempt to use the oral examina- 
tion process with regard to any of the Government’s em- 
ployees charged with the responsibility of maintaining and 
caring for the lobby in the building where her injury occurred. 

Appellee submits that the evidence relating to warning signs 
and the placing of such signs was properly admitted in the 
trial of this cause and that the District Court did not err in 
admitting the evidence as pertinent to the issue of the Gov- 
ernment’s freedom from negligence and exercise of due care. 
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The trial court’s findings that the Government exercised due 
care and was not negligent are adequately supported by the 
evidence 


Appellant contends the evidence is not sufficient to support 
the court’s finding. In Hunter v. Shell Oil Co., 198 F. 2d 485, 
(5th Cir. 1952), the Court of Appeals set forth the applicable 
rule of law: 


“In determining whether there is sufficient evidence to 
support the trial judge’s findings, this Court will assume 
as established all facts that the evidence reasonably 
tends to prove, and will draw in appellee’s favor all 
inferences fairly and reasonably deducible from these 
facts.” 


Appellee submits that the Government’s evidence in this case 
is such relevant evidence as a reasonable mind could well 
accept as adequate to support a conclusion, and therefore, 
comes within the definition of substantial evidence as set forth 
in the case of Miller v. Commissioner of Internal Revenue, 
203 F. 2d 350 (6th Cir. 1953). 

Three employees of the Government gave oral testimony to 
the effect that there were, on the day of Mrs. Stello’s accident, 
two continuous rubber mats laid on the lobby floor covering the 
normal walkways leading to the offices designated on the outer 
doors of the building. Two such witnesses also testified that 
a prominent warning sign reading “Wet Floor. Watch Your 
Step” was in place; facing Mrs. Stello at the time of her acci- 
dent. This sign had been so placed for the purpose of warning 
those persons using the normal walkway as well as those who 
might stray therefrom that the lobby floor might be in an 
unsafe condition. ; 

In addition, one Government employee testified that he had 
dry-mopped the area of the lobby floor between these rubber 
mats on earlier occasions when he found water on that area. 
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This witness also testified that he subsequently examined the 
lobby floor on numerous occasions to determine if water were 
present. The record of this witness’ testimony discloses that 
the witness examined the lobby floor where Mrs. Stello’s acci- 
dent occurred, three or four times between 12:30 P. M. and 
1:00 P. M., the time when Mrs. Stello fell. These last men- 
tioned examinations did not reveal the presence of water on 
the lobby floor and the employee-witness was therefore not 
required to dry mop the floor at any material time preceding 
her fall. This testimony concerning the absence of water on 
the lobby floor was confirmed by the building guard and the 
nurse who arrived on the scene immediately after Mrs. Stello’s 
accident. Each testified that he or she did not observe any 
water present either on the lobby floor or in the area where 
Mrs. Stello lay. 

It appears to be the theory of appellant’s case that a “wet- 
ting process” caused the water to be present on the lobby floor 
and that this came about as a result of the amount of rain or 
precipitation falling outdoors on the date of the accident. 
With regard to the amount of rainfall immediately preceding 
the accident, appellant states, in various sections of her brief, 
that “substantial amounts” of rain fell, a “considerable amount 
of rain had fallen” and “several inches” of rain fell. None of 
these descriptive amounts is supported by the Official Weather 
report for the day in question. An examination of this report 
discloses that there was no precipitation for four days prior to 
the day on which Mrs. Stello fell and on that day, the meas- 
urable precipitation falling during the time preceding her acci- 
dent, amounted to five one-hundredths. (5/100) of an inch. 
This official record supports the trial court’s s finding that it was 
drizzling slightly on and off from early morning. ‘It is reason- 
able to conclude therefrom that the lightly traveled area be- 
tween the two rubber mats did not undergo any “wetting 


”? 


DY prverting that po cry poping took piaop it 
prior to her accident, it appears ‘that z 
the Government failed to exercise ern this instance. 
This contention is without merit. The record in this case 
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clearly shows that no water was present on the lobby floor 
immediately prior to her accident and dry mopping was there- 
fore unnecessary. 

' Each of the foregoing precautionary steps taken by the Gov- 
ernment in its efforts to prevent the happening of an accident, 
clearly prove the Government’s exercise of due care as to appel- 
lant in. this case, and properly establish the basis for the trial 
court’s findings that the Government exercised due care toward 
Mrs. Stello in this instance and that the Government was not 
negligent as alleged. It is further submitted by appellee that 
since the trial court’s findings are supported by substantial evi- 
dence, such findings are to be sustained on appeal. Coleman 
v. United States, 85 U. S. App. D. C. 145, 176 F. 2d 469 
(1949) ; Ellison v. Frank, 245 F. 2d 837 (9th Cir. 1957). 


IV 
The ruling of the trial court is to be sustained on appeal 


' The duty which the Government owed Mrs. Stello was to 
exercise ordinary care to maintain the premises in a reasonably 
safe condition. Lippman v. Williams, 79 U.S. App. D. C. 334, 


. 335, 147 F. 2d 150 (1945). In the instant case the trial judge, 
sitting without a jury, after hearing all the evidence concluded 
that the Government had used due diligence and did everything 
reasonably possible to prevent accident and therefore was not 
negligent. 

That the trial judge did not act under any misapprehension 
as to the law in reaching his decision is apparent from the 
opinion rendered by the court at the conclusion of the trial of 
this cause. In these circumstances, it appears that the ques- 
tions presented were entirely questions “of fact for the trial 
court’s determination,” Carnes v. United States, 186 F. 2d 648, 
650 (10th Cir. 1951), and the only issue on appeal is whether 
the trial court’s decision was “clearly erroneous” Rule 52 (a) 
of the Federal Rules of Civil Procedure. Under this standard, 
the findings of the trial court may not be disturbed on appeal 
unless this Court is left with “the definite and firm conviction 
that a mistake has been committed.” United States v. United 
States Gypsum Co., 333 U. S. 364, 394-395 (1948). A “choice 
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between two permissible views of the weight of evidence is not 
‘clearly erroneous’”. United States v. Yellow Cab Co., 338 
U. S. 338, 341-342 (1949). As the Court of Appeals said in 
Nee v. Linwood Securities Co., 174 F. 2d 434, 437 (8th Cir. 
1949): “That the trial court could have viewed the facts dif- 
ferently, or that we might perhaps have done so, if we had been 
the initial trier thereof, does not alone entitle us to reverse. 
Under Rule 52 (a) and its interpretation in the United States 
Gypsum Co. case, there must exist a stronger basis for 
overthrowing a finding of fact than a mere difference in per- 
sonal judgment. Such evidentiary weight and such convic- 
tional certainty must be present that the appellate court does 
not feel able to escape the view that the trial court has failed 
to make a sound survey of or to accord the proper effect to all 
the cogent facts, giving due regard, of course, to the trial 
court’s appraisal of witness credibility where that factor is in- 
volved.” Thus it is not enough, as appellant constantly as- 
sumes, to show that another view of the evidence is possible ; 
to prevail on appeal appellants must show that the trial court’s 
own view was not reasonable. 

Appellant cannot meet this burden on the record in this case _ 
because the trial court’s findings are directly supported by the 
evidence. This evidence shows the preventive steps taken by 
the Government all of which were in effect immediately prior 
to the accident. There were continuous rubber mats laid on 
the normal walkways in the lobby, prominent signs warning 
persons using the lobby that a possible unsafe condition of 
the floor might exist and in addition, an employee was assigned 
to dry mop the lobby floor on those occasions when he found 
water present thereon. The employee assigned to dry mop the 
floor testified that he examined the lobby floor three or four 
times during the half-hour period immediately preceding the 
accident and found no water present on the floor on each such 
occasion. It is difficult to conceive what other, if any, precauy 
tionary steps could have been taken by the Government to 
prevent accident. Certainly; the steps taken were more than 
reasonable and represent a degree of care higher than the ordi- 
nary required in these circumstances. 





17 


It appears from her brief that appellant relies mainly on 
Doctors Hospital v. Badgley, 81 U.S. App. D. C. 171, 156 F. 
2d 569 (1946) and Becker v. David, 86 U.S. App. D. C. 347, 
182 F. 2d 243 (1950) as support for her contention that the 
trial court’s findings were clearly erroneous. None of these 
precedents however, provides any basis for upsetting the find- 
ings of the trier of facts in this case. On the contrary, each of 
the cases holds that on the evidence the issues of liability were 
issues for the trier of facts and in each case the jury’s verdict 
was affirmed. 

The mere happening of an accident certainly is no indication 
of negligence. F. W. Woolworth Co. v. Williams, 59 App. 
D. C. 347, 348, 41 F. 2d 970 (1930). Appellee was “not an in- 
surer against accident” (Id., 59 App. D. C. at 348, 349; see 
also Lord Baltimore Filling Stations v. Miller, 71 App. D. C. 
376, 110 F. 2d 698 (1940)). On the record in this case, the 
allegations of negligence and the denial thereof simply raised 
issues for the trier of the facts and there is no basis for conclud- 
ing that the trial court’s findings were “clearly erroneous”. 

Appellant, while purporting to recognize the applicability 
of the “clearly erroneous” standard to the issues in this case, 
overlooks the fact that a “choice between two permissible views 
of the weight of evidence is not ‘clearly erroneous’.” United 
States v. Yellow Cab Co., supra, 338 U.S. at 341-342. She also 
fails to recognize that on appeal this Court must give to the 
prevailing party the benefit of all the facts which the evidence 
reasonably tended to prove and “such favorable inferences as 
might reasonably have been drawn from the evidence, direct or 
circumstantial.” Imperial Assur. Co. v. Joseph Supornck & 
Son, 184 F. 2d 930, 933 (8th Cir. 1950). See also Triangle 
Conduit & Cable Co. v. Federal Trade Comm., 168 F. 2d 175, 
179 (7th Cir. 1948). Moreover, the standard applies to all of 
the trial court’s fact findings; “whether the finding is of a fact 
concerning which there was a conflict of testimony, or of a fact 
deduced or inferred from uncontradicted testimony.” Original 
Committee Note of 1937 to Rule 52, quoted in 5 Moore’s Fed- 
eral Practice 2604 (2d Ed. 1951). See also, United States v. 
Fotopulos, 180 F. 2d 631, 634, 635 (9th Cir. 1950). 


oper 
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In view of these considerations appellant’s attempt to over- 
turn the trial court’s findings in this case is plainly without 
merit. 
CONCLUSION 
Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 
Cari W. BELCHER, 
Assistant United States Attorney. 
Wii1i14M LAVERICK, 
Special Assistant to the United States Attorney. . 
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Appellant 
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Appellee 


Appellees Opposition to Appellants Motion for 
Petition for Rehearing en Banc 


Appellee, Fifteen Hundred Mass. Ave., Incorporated, a 
corporation, by its counsel, opposes appellants petition for 
a rehearing en banc of the appellant in this case, disposed 
of by this Court October 23, 1958 by per curiam decision 
following full presentation and argument by counsel for 
the respective parties before Wilber K. Miller, Washing- 
ton and Bastian Circuit Judges. 


Appellee respectfully notes that appellants petition for 
rehearing en bane poses precisely the same scope of argu- 
ment and contention as was presented by appellant in 
argument before the Court on the original appeal and 
precisely the same argument and theories as were pro- 
jected in appellants brief on original appeal. Appellants 
petition for rehearing cites the same cases as were cited 
in appellants original brief in support of the same 
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specious reasoning and argument in appellants original 
brief and presented appellants counsel orally before the 
Court. 


In substance appellants petition for rehearing en banc 
differs from appellants brief on original appeal, only to 
the extent of alleging that the panel of this Court which 
decided the appeal by per curiam decision October 23, 
1958, “has overlooked a most important facet of the case, 
namely: That the suit was also for personal injuries 
suffered by the appellant as a direct result of the injuries 
caused her husband and due completely—as to her per- 
sonal injuries—outside of the loss of services and/or con- 
sortium—to the employers negligence.” It would seem 
that appellants counsel entertains the opinion that the full 
panel of the Court which heard and decided this case 
failed and neglected to read and take note of appellants 
brief and during the course of appellants lengthy oral 
argument before the Court, that the Court was bemused 
by other and extraneous matters. The simple fact is that 
appellants, ‘statement of the case’, in her original brief 
at the very beginning postulated appellants claim upon the 
fact that the injuries sustained by her spouse, caused her 
in turn to suffer the same injuries as are mentioned in the 
petition for rehearing now before the Court. The per 
curiam decision of the Court succintly and clearly denied 
the appellants right to recovery under the circumstances 
of this case. 
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Appellee respectfully submits that there is nothing 
presented by appellants petition for rehearing en banc 
that could possibly serve as sound legal reason for a 
rehearing of the appeal in this case. Appellee prays ap- 
pellants petition be denied. 


Respectfully submitted, 


H. Mason WELCH 

J. Harry WELCH 

J. JosePH BaksE 

ArtHuur V. BUTLER 

Water J. Mourpsy, Jk. 
1511 K Street, N.W. 
Washington, D.C. 





